
UNITED STATES BANKRUPTCY COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION

Inre )

SURGE TRANSPORTATION, INC.,I )

Debtor. )

Case No. : 3:23-bk-17 1 2-JAB

Chapter 11

MOTION FOR APPROVAL OF SETTLMENT BETWEEN SURGE

RTA RTS

(Expedited Hearing Requested)

Debtor, Surge Transportation, Inc. ("Debtor" or "Sutge"), moves the Court,

pursuant to g 105(a) of title 11 of the United States Code, and Rule 9019 of the Federal

Rules of Bankruptcy Procedure (the "Bankruptcy Rules"), for entry of an order authorizing

and approving that certain Settlement Agreement dated February 15,2024 (the "Settlement

Agreement") by and between Surge and RTS Financial Service, Inc. ("RTS"), and in

support of this motion states:

Jurisdiction And Venue

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. $$ 157

and 1334. This is a core proceeding pursuant to 28 U.S.C. $ 157(b)(2).

2. Venue is proper pursuant to 28 U.S.C. $$ 1408 and 1409'

I Th. Federal Employer Identification Number of the Debtor is 81-224'742. The principal address of

the Debtor is 7077 Bonneval Road, Suite 550, Jacksonville, Florida 32216.
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3. The statutory predicate for the relief sought herein is $ 105(a) of the

Bankruptcy Code, and Rule 9019 of the Bankruptcy Rules.

Background

4. On July 24,2023 (the "Petition Date"), Surge filed a voluntary petition for

relief under chapter 11 of the United States Bankruptcy Code (the "Bankruptcy Case").

5. Surge is a Jacksonville, Florida based trucking/freight broker, engaged in,

among other things, sourcing extra truckload capacity during peak season periods on short

lead times. As a broker, Surge economically acts as a middleman between its customers

(the "Customers"), who are generally suppliers/shippers of consumer goods, and motor

carriers (o'Carriers"), who provide freight delivery services for the goods.

6. Since the Petition Date Surge has continued to operate as a trucking/freight

broker and to manage its financial and business affairs as a debtor in possession under

$$ 1107(a) and 1108 of the Bankruptcy Code.

7. RTS is a factoring company that factors accounts receivable for various

Carriers that provide freight delivery services for, among others, Surge and its Customers.

RTS asserts that as of the Petition Date, Surge and its Customers were separately and

independently indebted to RTS in the amount of $2,546,623.90 on account of pre-petition

freight transportation charges assigned to RTS by various Carriers (the "RTS Claim").

8. As a result of the bankruptcy filing, RTS has designated Surge receivables

as being ineligible for factoring through RTS. Inasmuch as the majority of Carriers with

whom Surge transacts business factor their receivables through RTS, the designation is

impacting Surge's ability to fulfill Customer orders.

18t3126/21
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9. In the 90 days preceding the Petition Date, RTS received payments totaling

$3,787,585, some or all of which may arguably be avoided as preferential transfers under

$$ 547(b) and 550 of the Bankruptcy Code.

10. In order for Surge's reorganizalion efforts to be successful, it is necessary

that Surge be able to fill its Customers orders and that Surge's Carriers be able to factor

receivables through RTS. Surge has therefore requested that RTS allow its Carriers to

factor Surge receivables through RTS in exchange for a waiver of potential avoidance

claims against RTS and its Customers.

1 1. After several weeks of negotiations, Surge is pleased to report that it has

reached an agreement with RTS, appended hereto as Exhibit A, which Surge believes will

accomplish the desired objectives outland above.

The S Asreement

12. The material terms of the Settlement Agreement are as follows

a. Approval of Surge Receivables for Fundins. Subject to
conditions detailed in the Settlement Agreement, effective in February

2024, RTS will provide a credit rating of ooD" to Surge, which rating is
subject to change by RTS at any time utilizing commercially reasonable

discretion based upon its history of providing credit scores to its customers.

Upon the posting of the letter of credit described below, Surge's credit

rating shall be raised to ooC."

b. Reduction of RTS' Claim. In consideration of the releases and

other concessions provided herein, RTS agrees to reduce its claim against

the bankruptcy estate by thirty percent (30%) contingent upon confirmation
of a Plan of Reorganization which incorporates the material terms of the

Settlement Agreement. Accordingly, RTS shall be deemed to have an

Allowed General Unsecured Claim of $1,782,636.70 for plan distribution
pulposes. In the event Surge agrees to a lesser percentage discount on the

allowance of any claim held by a similarly situated factor who is owed more

than $250,000, the discount percentage applicable to RTS shall be reduced

to match the terms of that Settlement Agreement. In an effort to help

18t3126l2l -3-
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preserve Surge's relationship with its Carriers, RTS agrees, prospectively,

to forego seeking further recourse against its Carriers on account of any

Surge invoices factored prior to the Petition Date.

c. Letter of Credit. Surge shall post and maintain for a period of
twelve (12) months a letter of credit in favor of RTS in the amount of
$100,000 to help ensure that all undisputed post-confirmation receivables

factored through RTS are timely paid. The letter of credit shall be in a form
and substance acceptable to both Surge and RTS and shall not be subject to

any liens in favor of Surge's secured creditor, Triumph Financial Services,

hL., dlblaTriumph Business Credit ("Triumph"), or any other third pag.2

d. Waiver of Preference Claims. In consideration of the concessions

contained in the Settlement Agreement, Surge, for itself and on behalf of its

bankruptcy estate, waives all avoidance claims which may be asserted

against RTS pursuant to 11 U.S.C. $$ 544, 547,548,549 and 550. Surge

further agrees that it will not seek avoidance of any payments made to

Carriers who factored receivables through RTS totaling less than $25,000

in the aggregate.

e. Damages for Breach and Release of Claims. In the event RTS

shall have materially breached its obligations under the Settlement

Agreement within two (2) years of the Petition Date, the release of
avoidance claims shall be rescinded. Upon bankruptcy court approval (as

defined below) which is a condition precedent to any obligations of RTS

hereunder, and subject to the preceding sentence, Surge on behalfofitself
and, without limitation, on behalf of its directors, offtcers, shareholders,

employees, partners, associates, representatives, agents, assigns, members,

predecessors, successors, subsidiaries and attorneys, shall be deemed to

have fully and forever released and discharged RTS and, without limitation,
its directors, officers, shareholders, employees, partners, associates,

representatiVes, agentS, asSignS, memberS, predeCessors, SUCC9SSOTS,

subsidiaries, affiliates and attorneys, from any and all claims, causes of
action, suits, demands, costs, damages, losses, liabilities, or obligations of
any character, past, present or future, whether in law or in equity, contract

or tort, known or unknown, which such party had or now has against the

other parties oI any third parties relating to, arising out of, or are in any way

cotnteit"d to the credit rating for Surge. Nothing herein shall be deemed or

construed as a release of any claim arising from a breach of the Settlement

Agreement.

f. conditions Precedent. Except as outlined in subparagraph a

above, the Agtee-ent, and all compromises and releases contained therein,

2 The initial letter of credit will be posted by Omar Singh personally, to be replaced with Surge's funds

when cash flow permits.

l8t3t26nl -4-
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are conditioned upon and shall not be deemed effective until the following
events have occurred and are no longer subject to rehearing or appeal:

A Plan of Reorganization containing all material terms
outlined herein shall have been confirmed;

Triumph or another lender shall have funded an exit facility
loan in an amount not less than $1,500,000;

Surge shall have posted the letter of credit in favor of RTS;

and

Surge's Plan of Reorganization shall have been substantially
consummated.

13. The Settlement Agreement is the product of good faith, arm's-length

negotiations between the Debtor and RTS. As set forth below, approval of the Settlement

Agreement is in the best interests of the Debtor, the Debtor's estate, and its creditors.

Basis for Relief

14. Bankruptcy Rule 9019(a) provides that on a motion by the trustee, or in this

case, a debtor in possession, and after notice and a hearing the court may approve a

compromise or settlement. "The decision of a [t]rustee in Bankruptcy to entet a settlement

is made within his or her business judgment. Compromises are generally approved if the

Bankruptcy Court finds that they meet the business judgment of the trustee." U.S. v.

Hartog,597 B.R. 673,679 (S.D. Fla. 2019) (internal citations omitted). When considering

compromises or settlements for approval, the bankruptcy court is to "determine whether

the proposed settlement is fair and equitable." In re Air Safety Int'1, L.C.,336 B.R. 843,

852 (S.D. Fla. 2005). Settlements or compromises should be approved unless they "fall

1.

11.

111.

lV.

[8r3126t21 -5-
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below the lowest point in the range of reasonableness." In re Bicoastal Corp., 164 B.R.

1009, 1016 (Bank. M.D. Fla. 1993).

15. Here, it is imperative that Surge be able to actually deliver freight as

requested by its Customers. To do so, it needs to have a sufficient volume of Carriers

bidding to deliver those loads. Like Surge, the vast majority of Carriers in the

transportation industry factor their receivables, preferring not to await payment from the

shipper or broker who requested their services. If a broker or shipper is deemed an adverse

credit risk by the Carrier's factor, however, then the receivables generated by that shipper

or broker are deemed inetigible and cannot be factored. The Carriers will not therefore do

business with the ineligible shipper or broker.

16. RTS is one of the largest factoring companies in the transportation industry.

It is essential to Surge's reorganization therefore that the payables which it generates be

deemed eligible for factoring through RTS. After weeks of negotiations, Surge believes it

finally has reached a compromise with RTS that will allow Carriers who sell receivables

to RTS to factor receivables owed to them by Surge.

17 , Under the terms of the compromise, RTS will approve Surge receivables

for factoring in exchange for a waiver of potential preference claims against RTS. Besides

removing an obstacle to rehabilitation, this concession was deemed necessary because the

successful pursuit of preference claims against RTS will in turn result in RTS pursuing

recourse against the very Carriers which Surge is trying to attract, thereby defeating the

underlying goal.

18. Surge also made this concession in recognition of the fact that RTS likely

has a significant new value defense to the underlying preference claims (perhaps as much

18t3t26/21
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as $2,546,623), and that the cost of pursuing the preference claims will be significant.

Surge also believes that clearing the impediment to its Carriers' factoring with RTS will

result in Surge receiving an exit facility loan which will produce a distribution greater than

any distribution which creditors could hope to achieve through Surge's pursuit of

preference claims against RTS, particularly if the Carriers who are forced to indemnifu

RTS are permitted to file claims against the estate'3

lg. To help ensure that the benefits of the compromise do infect outweigh the

downside of waiving the preference claims against RTS, Surge has negotiated a 30o/o

reduction of RTS' claim (i.e. a $763,987 reduction), which in turn will boost the percentage

distribution to similarly situated creditors, thus offsetting to some degree the economic

impact associated with waiving any potential preference claims.

20. Importantly, the waiver of preference claims and the reduction in RTS'

allowed claim are both contingent upon the entry of an order confirming Surge's plan of

reorganization. See Settlement Agreement fl 1 1. The preference claims are not therefore

lost if Surge's reorganization fails.

21. In the Eleventh Circuit, the factors courts consider in determining whether

to approve the settlement include: (i) the probability of success in the litigation; (ii) the

difficulties ,if any,to be encountered in the matter of collection; (iii) the complexity of the

litigation involved and the expense, inconvenience and delay necessarily attending it; and

(iv) the paramount interest of the creditors and proper deference to their reasonable views

in the premises. In re Justice Oal<s II, Ltd.,898 F.2d 1544, 1549 (llth Cir. 1990)

(establishing the legal standard for approval of settlements). In evaluating the settlement,

Surge is presently negotiating an exit facility loan of at least $1.5 million.3

18t3126nl
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the Court ooneed not rest its decision whether to approve a settlement upon a resolution of

ultimate factual and legal issues which underlie the disputes that are proposed to be

compromised .. . rather, the Court may, and should, make a pragmatic decision on the basis

of all equitable factors." In re Holyvell Corp.,93 B.R. 291 (Bankr. S.D. Fla. 1988)

(emphasis in original, citations omitted).

22. Though the Court is not necessarily bound by the Debtor's business

judgment in settling a matter, that judgment is normally afforded some measure of

deference. See, €.g., In re lridium Operating, LLC, 478 F.3d 452, 462 (2"d Cir.

2007x"[W]hile the 'approval of a settlement rests in the Court's sound discretion, the

debtor's business judgment should not be ignored"'); and In re Kerner, 599 B.R. 75I,756

(Bankr. S.D.N.Y. 2019)("the Court may give weight to the informed judgment of the

trustee or debtor-in-possession and their counsel lhatacompromise is fair and equitable").

23. Application of the Justice Oqlrs Ilfactors to the justifications outlined above

establishes that the settlement between Surge and RTS, as memorialized in the Settlement

Agreement, is well within the range of reasonableness and in the best interests of the estate

and its creditors. Accordingly, Surge respectfully submits that the Settlement Agreement

should be approved.

[8r3t26t2) -8-
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By

THAMES IMARKEY

/s/ Richard R. Thames

Richard R. Thames

Florida Bar No. 0718459
50 N. Laura Street, Suite 1600

Jacksonville, Florida 32202
(904) 358-4ooo
(904) 358-4001 Facsimile
rrt@,thamesmarkev.l aw

-and-

David I. Swan, Esq. (pro hac vice)
HIRSCHLER FLEISCHER
1 676 International Drive, Suite 1 350

Tysons, Virginia 22102-49 40
(703) 584.8900
(703) 584.8901 Facsimile
dswan&).hirschl erlaw. com

Attorneys for Surge Transportation, Inc

l8r3n6n1 -9-
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Certificate of Service

I hereby certiff that on February 21,2024,the foregoing pleading was transmitted

to the Clerk of the Court for uploading to the Case ManagemenVElectronic Case Files

("CM/ECF") System, which will send a notice of electronic filing to the persons who have

consented to the receipt of pleadings through electronic means. I further certiS that on

February 21,2024, a copy of the foregoing was served by U.S. Mail, postage prepaid to

the "short List" list of creditors and parties in interest listed on the mailing matrix attached

hereto

lsl Richard R. Thames

Attomey

l8t3t26/21 -10-
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Jill E. Kelso, Esq.

Office of the U.S. Trustee
400 W. Washington St., #1100

Orlando, FL 32801

JPMorgan Chase Bank, N.A.
Attn: Vice President
10 S. Dearborn
Mailcode lL-1-P001
Chicago, I llinois 60603-2300

Anheuser Bush TransPortation Log
Services
P.O. Box 503018

St. Louis, Missouri 63150

Crestmark TPG, LLC

800 Crescent Center Drive

Franklin, Tennessee 37067

England Carrier Services
d/b/a CR England

P.O. Box 953086

St. Louis, Missouri 631 95

Next Day Funding
P.O. Box 640

Chicago Heights, lllinois 60412

Project44
222W. Merchandise Mart Plaza#1744

Chicago, lllinois 60654

TBS Factoring Service

7740 NW 85th Terrace
Oklahoma City, Oklahoma 73132

Valoroo
Attn: Nick Schrock, CEO & Owner

9466 Black Mountain Road, #125

San Diego, California 92126

U.S. Securities & Exchange
Commission
Office of Reorganization

950 E. Paces Ferry Rd., NE, Ste. 900

Atlanta, Georgia 30326-1 382

Firstline Funding

1 108 S. Washington Avenue

Madison, South Dakota 57042-3539

Bank of America
Attn: Vice President
900 W. Trade Street
Charlotte, North Caroli na 28255

Apex Capital Corp.

P.O. Box 961029

Fort Worth, Texas 76161

E2Open/Bluejay Solutions, LLC

Attn: Greg Pittman, VP & Associate
GeneralCounsel
9600 Great Hills Trail, Suite 300E

Austin, Texas 78759

Firstline Funding GrouP

Attn: Lori Gustaf, President

Post Office Box 328

Madison, South Dakota 57042

OTR Solutions

P.O. Box 1175760

Atlanta, Georgia 30368-7576

RTS Financial Service, lnc.

P.O. Box 840267

Dallas, Texas 75284

Transam Financial Services

d/b/a TAFS
P.O, Box 872632
Kansas City, Missouri 64187

Wex Factoring, LLC

d/b/a Fleet One

P.O. Box 94565

Cleveland, Ohio 44101

lnternal Revenue Service

P.O. Box 7346

Philadelphia, PA 19101-7346

Citibank
Attn: Vice President
388 Greenwhich Street, 1Oth Floor
New York, New York 10013

Citibank Europe, PLC
Attn: Vice President
1 North Wall

Quay Dublin, DU / IRL

Compass Funding Solutions, LLC

Attn: Arleesia L. McDonald,

General Counsel, Legal Dept.

1 15 55th Street

Clarendon Hills, lllinois 60514

Ecapital Freight Factoring CorP

5928 Pascal Court

Carlsbad, California 92008

Love's Solutions, LLC

Attn: John Akers,

Senior Group Manager

10601 N. Pennsylvania Street

Oklahoma City, Oklahoma 73120

Phoenix Capital Group

P.O, Box 1415

Des Moines, lowa 50305

Saint John Capital Corp.

3 S. Prospect Avenue #1

Park Ridge, lllinois 60068

Abilene Motor Express, lnc

c/o Setliff Law

4940 Dominion Boulevard

Glen Allen, Virginia 23060

E2Open

9'15 E. 32nd Street, Suite B

Holland, Michigan 49423-9123

U.S. Small Business Administration

7825 Baymeadows WaY, Suite 100-B

Jacksonville, Florida 32256

17s3L76/rl
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MDD d/b/a Denney Transport, Ltd

5000 E. 74th Avenue
Commerce City, Colorado 80022

U,S. Small Business Administration

2 North Street, Suite 320

Birmingham, Alabama 35203

Compass Funding Solutions, LLC

7531 S. Ferdinand Avenue
Bridgeview, lllinois 60455-121 1

Apex CapitalGorp.
Attn: Pam Bates

301 Commerce, Suite 1000

Fort Worth, Texas 76102-4193

lllinois Department of Revenue

Post Office Box 19035

Spri ngfield, I llinois 627 94-9035

Mark J. Wolfson, Esq.

Foley & Lardner, LLP

100 North Tampa Street, Suite 2700

Tampa, Florida 33602-581 0

Advance Business Capital, LLC

c/o Jason Burnette, Esq.

GrayRobinson, P.A.

50 N. Laura Street, Suite 1100

Jacksonville, Florida 32202

Florida Department of Revenue

5050 W. Tennessee Street

Tallahassee, Florida 32399-01 00

BIH Express, lnc.

Attn: Adila Husic Okanovic

111 Kelly Court

Bowling Green, Kentucky 42101

17s3176/L)
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EXHIBIT 6(A))
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SETILEMBNT AGREEMENT (RTS)

THIS SETTLEMENT AGREEMENT (this "Agreement") is made and entered

into this 15th day of February,2024, by and between SIJRGE TRANSPORTATION'
INC. ("Surge") ancl RTS FINAIICIAL SERYICE, INC. ("RTS") (collectively, the

'?arties").

preliminary Statement. Surge is a Jacksonville, Florida based trucking/freight

broker ti""t r"O *ittt th" U.S. Department of Transportation and the United States Federal

Motor Cal.ier Safety Adminish'ation specializing in soulcing extra truckload capacity

during peak seasons and other periods of high demand. The Debtor's custonters are

pritniiiy suppliers of consumer goods including large Fortune 1000 shippers and

manufacturers.

On July 24, 2023 (the "Petition Date"), Sruge filed a voluntary petition for

reorganization under Chapter 11 of the'Bankruptcy Code in that certain case styled In re

Surge Transportation, Inc.; United States Bankruptcy Court, Middle District of Florida,

Jacksonville Division; Case No. 3:23-bk-1712-JAB (the "Bankruptcy Case").

On the Petition Date, RTS was owed $2,546,623.90 on account of fi'eight

transportation charges which it factored on account of its fteight carrier customers (the

"RTS Claim').

In the ninety (90) days preceding the Petition Date, RTS received payrnents totaling

$3,787,558.00, some or all of which may be avoidable as preferential transfers under 11

U.S.C. $$ s47(b) and 550.

Surge is in the process of developing a plan of reorganization (the "Proposed Plan")

to be fundJd by Triumph Financial Services, Inc., doing business as Triumph Business

Credit ("Triurnph"), or one of its afhliates, pursuant to which Surge will make available at

least $i,500,000 in loan proceeds to be distributed to administrative, priority and general

unsecured creditors in order of their priority. Triumph's exit funding will be contingent

upol the entry of a bar order by the banknrptcy cotul, to be contained within an order

confirming Surge's Proposed Flan, enjoining all carriers and other persons who pfovided

fi.eight traisporiation services to Surge from seeking disgorgement or claiming ownership

of any portion of the receivables which Sgrge factored through Triurnph.

As a result of the banlauptcy filing, RTS has desiguated Surge receivables as being

ineligible for factoring through RTS. Inasmuch as the majority of camiers with whom

Surg-e transacts busineis factor theil receivables ttn'ough RTS, the designation is impacting

Surge's ability to fulfiIIcustorner orders.
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In order to make the Proposed Plan successful and repay the exit facility loan, it is

necessary that Surge's caniers be able to factor receivables tlt'ough RTS. Surge has

therefore requested that RTS allow its customers to factot'Surge receivables, in- amounts

acceptable Uy nfS in its sole discretion, through RTS in exchange for a waiver of potential

avoidance claims against RTS and its customers.

In consideratiol of these premises, and for other good and valuable consideration,

the receipt ancl slfficiency of which are hereby acknowledged, the Parties agree as follows:

1

Aqreemenf

Recitals. The recitals set forth in the Preliminary Statement are ttue and

conect.

Z. Appro-val of Suree Receivable,fi, for Fundinq' Effective February 
-,2024,nfS wilt provide .a creOit rating of "D" to Surge, which rating is subject to change

Uy niS at a1y time utilizing corn*er"ially reasonable discretion based upon its history of
providing 

"r"dit 
scores to its customers. Upon the posting of the letter of ctedit described

i1 p*ugiuph 4 below, Surge's credit rating shall be raised to "C." The conditions for

mainteuance of the "C" rating ale as follows:

a, (i) Triurnph shall maintain its "Quick Pay" proglam for at least

twelve (12) months foliowing confinnation of Surge's Proposed Plan or (ii) Surge's "days

to pay" shall not exceed frve (5) days; and

b. The outstanding balance of Surge accounts pwchased by RTS fi'orn

its factoring customers shall not exceed the arnount of the letter of credit or a lower amount

in RTS, cJmrnercially reasonable discretion based upon its history of providing credit

scores to its customers,

At any point in tirne the AR volume with RTS exceeds the amount of the Letter of
Credit, Surge may maintain its "C" rating by increasing the amouru of the letter of credit

referenced in paragraPh 4 below.

To the extent any other material circumstances arise that cause RTS in its
commercially reasonable discretion based upon its history of provided credit scorcs to its

customer to determile tftat the risk of Surge being able to make the payments is outside the

normal par.ameters for the culrent rating, RTS rnay change the rating for Surge to ariy other

rating based upon its credit rating parameters following advance wlitten notice to Surge.

The iarties shall then work together in good faith to find solutions that would allow Surge

to maintain its credit scole.

3. Rerluction of RTS' Claim. In consideration of the releases and other

concessions ptouid"d h"rein, RTS aglees to reduce its claim against the bankruptcy estate

by thirty pJrcent (30%) contingent upon confimation of the Proposed Plan which

itrrotpotat"s the maieriuf t"t-. oithis Agreement. Accordingly, RTS shall be deemed to

[808977/10]
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have an Allowed General Unsecured Claim of $1,782,636.70 for plan distribution

purposes. h the event Surge agrees to a lesser percentage discount otr the allowance of
any claim held by a similarty situated factor who is owed more than $250,000, the discount

percentage applicable to RTS shall be reduced to match the tenns of that settlement' In an

lffort to help pr"r"to. Surge's relationship witli its carriers, RTS agrees, prospectively, to

forego seeking further recoutse against its carriers on account of any Surge invoices

factored prior to the Petition Date.

4, Letter of Credit. Upon Triumph's funding of the exit facility loan, Surge

shall post 
^d 

rnaitrtair for a period of twelve (i2) months a letter of credit in favor of RTS

in the amount of $100,000 tohelp ensure that all undisputed post-confinnation receivables

factored through RTS are timely paid, The letter of credit shall be in a fonn and substance

acceptable to both Surge and RTS and shall not be subject to any liens in favor of Tliumph

or any other third pa$y.

5. Waiver ..gf Preference Claims. In consideration of the concessions

contained trerein, anO subject to the provisions of paragraph 6 below, Surge, for itself and

on behalf of its bankruptcy estate, waives all avoidance claims which may be asserted

against RTS pursuant to 11 U.S.C. $$ 544, 547, 548,549 and 550. Surge fuither agrees

tttut it will not seek avoidance of any payments made to carriers who factored receivables

through RTS totaling less than $25,000 in the aggregate.

6, Damaqes for Breach and Release of Claims. In the event RTS shall have

materially breJched its obligations hereunder within two (2) years of the Petition Date, the

release of avoidance claims provicled in paragraph 5 above shall be rescinded' Upon

banklrptcy court approval (as defined below) which is a condition precedent to any

obligations of RTS Greunder, and subject to the preceding sentence, Surge on behalf of
itseli and, without limilation, on behalf of its directors, officers, shareholders, employees,

paftners, associates, representatives, agents, assigns, members, predecessors, successols,

subsidiaries and attorneys, shall be deemed to have fully and forever released and

discharged RTS and, without limitation, its directors, officers, shareholders, employees,

partners, associates, representatives, agents, assigns, members, predecessors, stlccessors,

subsidiaries, affiliates and attorneys, frorn any and all claims, causes of action, suits,

demands, costs, damages, losses, liabilities, or obligations of any clraracter, past, present

or future, whether in law or in equity, contract or tort, known or unknown, which such

party had or now has against the other parties or any third parties relating to, arising out of
or ui" in any *ay 

"ott*rted 
to the credit rating for Surge. Nothing herein shall be deemed

or construed as a release of any claim arising fi'om a brcach of this Agteement.

7, Consent to Epr Order in Favor of Trjlr,nph. Surge's ability to fund its

exit fi.om the Chapter 11 process is dependent upon financing from Triumph. As a

condition to funding that exit facility, Triumph will require the issuance of a bar order in

the Bankruptcy Case enjoining any carrier or factor from asserting a claim of ownership to

all or any part of the receivables which Surge factorrd though Triumph. RTS consents to

the entering of such a bar order and injunction on the condition that Triumph fund the exit

facility desuibed in the prelimiuaty statement:

-J -[808977/lo]

Case 3:23-bk-01712-JAB    Doc 327    Filed 02/21/24    Page 16 of 22



8. Surqe's Oblisations. Surge believes that prornpt confirmation of the

Proposed ptan witt Uest facilitate Surge's business and financial reshucttuing and is in the

besi interests of Surge's creditors and other parties in intelest. Accordingly, Surge hereby

expresses its intention to seek prompt approval of the Proposed Plan outlined herein'

Without limiting the foregoing, for so long as this Agteement remains in effect, and subject

to each Party fulfilling its respective obligations as provided herein, Surge agrees:

a. to use commercially reasonable ellorts to file and obtain final

approval of the Proposed Plan, solicit the requisite votes in favor of, and to obtain

clnfirmation of Surgi's the Proposed Plan to the extent possible within sixty (60) days of
this Agleement; and

b. to otherwise use commercially reasonable efforls to take, ol causo

to be taken, all actions, and to do, or cause to be done, all things necessaly, pl'oper or

advisable under applicable laws and regulations to cotrsummate and make effective the

transactions contemplated by ihe Proposed Plan as they pertain to RTS;

g. RTS' Oblieations. Nothing herein shall be deemed to be a solicitation of
votes in favor of or ugainrt the Proposed Plan, wilh RTS expressly maintaining the right to

vote in favor of or against any such plan. However, for so long as this Agreement remains

in effect and has not been terminated in accordance with the terms hereof, and subject to

the Surge fulfilling its respective obligations as provided herein, RTS shall:

a. not ptusge, propose, support, or sncourage the pulsuit, proposal or

support of, any chapter 11 plan or other rcstructuring or reorganization for, or the

tiqriiOation of Sur.ge that is inconsistent the terms of the Proposed Plan, described generally

herein;

b. not commence any proceeding or prosecute, join in, or otherwise

support any objection to oppose or object to any plan ofreorganization proposed by Surge

which contains the material terms of this Agreement; and

c. not take any other action (including, without limitation, initiating

any legal proceeding) that is inconsistent with, or that would delay consummation of, a
plin of reorganization p.oposed by Surge which contains the material terms of this

Agreement.

10, Inte4l. This Agreement is intended to setile disputes between the Parties.

While the Parlies agrie herein to support approval of the Proposed Plan, this Agrcement is

not and shall not be deemed to be a solicitation for consent to the to be developed plan of
reorganization in contravention of applicable non-bankruptcy law or $ 1125(b) of the

Bankruptcy Code.

11. Conditions Precedent. Except as provided in paragraph 2 above, this

Agreement, and all 
"omptomises 

and releases contained herein, are conditioned upon and

18a89"t7/1ol 4
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shall not be deemed effective until the lbllowing events have occumed and are no longer

subject to rehearing or appeal:

a. The Proposed Plan containing all rnaterial terns outlined herein

shall have been conlirmed;

b.
than $1,500,000;

Triumph shall have firnded the exit l'acility in an amount not less

c. Surge shall have posted the letter of credit in favor of RTS; and

Suge,s Proposed Plan shall have been substantially consunlnated.

12. Termina fCvents Annlicable to All Parties. This Agreement may be

terminated prior to the confirmation of Surge's Proposed Plan upon the occurrence ofany

of the following events (each, a "Tennination Event"):

a. By either Party if the other Party shall have breached any of its
material obligations under this Agreement;

b. By RTS if Surge's Proposed Plan is not consistent in all material

respects with this Agreement;

c. By either Party, if the Banlruptcy Case shall lmve been dismissed

or converted to a case ulder chapter 7 of the Bantruptcy Code, or an interim or permanent

trustee, a responsible officer or an examiner with powers beyond the duty to investigate

and reporr (as set forth in g g 1 1 06(a)(3) and (4) of the Bankruptcy Code) shall be appointed

to oversee or operate Surge in the Bankruptcy Case or if Surge files a motion seeking any

of the foregoing relief;

d. By either Party, if any court (including the banlauptcy court) shall

determine this Agteernent to be unenforceable; and

e. By either Party, upon entry of an order by the bankruptcy court

denying confrrmation of the Proposed Plan.

13. Effect of le.rmination. Upon termination of this Agleement, all

obligations *a t"t"ur.r h.t under shall tenninate and shall be of no further force and

effect.

14. Bankrurrtcv Co-urt Approval. This Agreement is subject to bankruptcy

court approval following such notice and opportunity to object as requit'ed by law. Surge

shall beiesponsible for obtaining such approval within foufieen (14) days of the execution

of this Agreement. Following bankruptcy court approval, this Agreernent shall be binding

in all res-pects without need for further documentation, subject only to the Conditions

Precedent outlined in paragraph 1 I above (as qualified by paragraph 2 above).

d
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15. Renresentations and Warranties. Each of the Parties represents and

wartants to each other Party, severally but not jointly (and solely with respect to itself),

that tfue following statements are true, conect and complete as of the date hereof:

a, Cqrnorale.Po-Wqr P,nd Authorit.v. It is duly organized, validly

existing, and in good standing under the laws of the state or country of its organization,

ald has all requisite corporate, partnership or other power and authorif'y to enter into this

Agreement atrd to carry out the tlansactions contemplated by, and to perfbrm its respective

obligations under, this Agreement;

b. 4,Ulhgrization. The exeoution and delivery of this Agreement and

the performance of its obligations hererurder have been duly authorized by all necessary

corporate, partnership or other action on its part;

c. Bindine Oblieation. This Agreement has been dtrly executed and

delivered by it and constitutes its legal, valid and binding obligation, enforceable in

accordance with the terrns hereof, subject to bankruptcy coutl approval; a"nd

d. No Co,+flictp.. The execution, delivery and performance (when such

performance is due) ofthis Agreement do not and shall not (i) violate any provision of law,

rule or regulation applicable to it or any of its subsidiaries or its certificate of incorporation

or bylaws or othei 
-organizational 

documents or those of any of its subsidiaries, or (ii)

rot fii"t with, result in a breach of or constifute (with due notice or lapse of tirne or both) a

default under any material contractual obligation to which it or any of its subsidiaries is a

party.

L6. Mi$cellaneous.

a. Notices. Any notice required or desiled to be served, given or

delivered under this Agreement shall be in writing, and shall be deemed to have been

validly served, given or delivered ifprovided by personal delivery, or upon receipt of email

delivery, as follows:

1 if to Surge, to

Richard R, Thames, Esq.

ThameslMarkey
50 Norlh Laura Stleet, Suite 1600

Jacksonville, Fiorida 32242

[808977/10] -6-
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11. if to RTS, to:

RTS Financial Service, Inc.
Attn: Jim Maurer
9300 Metcalf Avenue
Overland Pak, Kansas 66212

b. Governing Law; Jurisdiction. This Agreement shall be govemed

by and construed in accordance with the intemal laws of the state of Florida, without regard

to any conflicts of law provision which would require the application of the law of any

other jurisdiction. By its execution and delivery of this Agreement, each of the Parties

hereby irrevocably and unconditionally agrees for itself that any legal action, suit or

proceeding against it with respect to any matter under or arising out of or in connection

with flris Agreement or for recognition or enforcement of any judgrnent rendered in any

such action, suit or proceeding, shall be brought in the bankruptcy court for the Middle
District of Florida, Jacksonville Division.

c. Headines. The headings of the sections, paragraphs and

subsections of this Agreement are inserted for convenience only and sha1l not affect the

interpretation hereof.
d. Interpretation. This Agreement is the product of negotiations of

the Parties, and in the enforcement or interpretation hereof, is to be interpreted in a neuhal

manner, and any presurnption with regard to interpretation for or against any Party by

t€ason of that Party having drafted or caused to be drafted this Agreement, ot any portion

hereof, shall not be effective in regard to the intetpretation hereof,

e. Successors and Assigns. This Agreement is intended to bind and

inure to the benefit ofthe Parties and theirrespective successols, assigns, heirs, transferees,

executots, adminisilators and representatives. \

f. No Third-Party Beneficiaries. Unless expressly stated herein, this

Agreement shall be solely for the benefit of the Parties and no other person or entity shall

be a third-party beneficiary hereof.

g. No Waiver of Participation and Reservation of Riehts. Except

as expressly provided in this Agreement and in any amendment between the Patties,

nothing herein is intended to, or does, in any manner waive, limit, irnpair or restrict the

abilify of each Party to protect and presewe their r{ghts, remedies and interests, including

without limitation, its claims against the other Party or its fulI participation in the

Banlcuptcy Case. If the transactions contemplated by this Agreement or in the Proposed

Plan are not consununated, or if this Agreement is terminated for any reason, the Parlies

fully reserve any and all of their lighls.

-7 -[808977/r0]
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h. No Aclnrissions. This Agreement shall in no event be construed as

or be deemed to be evidence of an admission or concession on the part of any Par ty of any

claim or fault or liability or damages whatsoever. Each Party denies any and all
wr.ongdoing or liability of any kind and does not concede any infinnity in the claims or

defenses which it has asserted or could assett. No Party shall have, by reason of this

Agreement, a fiduciary relationship in respect of any other Party or any party in interest in
the Ban}ruptcy Case, and nothing in this Agreement, expressed or irnplied, is intended to

or shall be so construed as to impose upon any Party any obligations in respect of this

Agleement except as expressly set forth herein,

i. Countenratts. The Parties may execute this Agreement in multiple
counterparts, each ofwhich constitutes an original, and all of which, collectively, constitute

only one agreement. The signatures of all of the Parties need not appear on the same

counterpart, and delivery of an executed counterpart signature page by facsirnile or by

electronic counterpart such as a pdf. document is as effective as executing and delivering

this Agreement in the presence of flre other parties to this Agreement.

j. Repres,eptation by Counsel. Each Party acknowledges that it has

been represented by counsel in connection with this Agreement and the transactions

contemplated herein. Accordingly, any rule of law or any legal decision that would provide

any Party with a defense to the enforcement of the tetms of this Agreement against such

Party based upon lack of legai counsel shail have no application and is expressly waived.

k. Entire Aqreement. This Agreement constitutes the entire

agreement between the Parties and supersede all prior and contemporaneous agreements,

representations, warranties and understandings of the Parties, whether oral, w'itten or

implied, as to the subject matter hereof.

IN WITNESS WHEREOF THE LINDERSIGNED HAVE CAUSED THIS

AGREEMENT TO BE DULY EXECUTED AND DELIVERED BY THEIR
RESPECTIVE, DULY AUTHORIZED OFFICERS AS OF TIIE DATE FIRST ABOVE
WRITTEN.

& PALOMMBO RTS FINAIICIAL SERVIcEso rNC.

By By
.T B Vice President and CFO

The
32 Plaza,

Pennsylvania 1

[808977/lo]
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THAMES I MARKEY

Richard R. Thames
By

Richard R. Tharnes

Florida Bar Number 071,8459
50 North Laura Street, Suite 1600
Jacksonville, Florida 32202
(904) 358-4000
(904) 3s8-4001 (Facsimile)
nt@thamesmarkey.law

Attorneys for Surge Transportation, Inc.

SURGE TRANSPORTATION, INC.

Ornar Singh
Its President

By
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