
IN THE UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF KENTUCKY 

FRANKFORT DIVISION 

IN RE: 
 
MELANIE KAY STEPHENS, 
 
                             Debtor/Plaintiff 
 
vs. 
 
UPSTART NETWORK, INC. 

 

 
Case No. 3:23-AP-3001 
 
Chapter 7 
 
Judge Gregory Schaaf 

 
DEBTORS’ AMENDED MOTION FOR PRELIMINARY APPROVAL OF A CLASS 

SETTLEMENT, APPROVAL OF NOTICE TO THE CLASS, AND SCHEDULING OF A 
FINAL FAIRNESS HEARING 

 
Movants/Debtors Melanie Kay Stephens and Jessica Neal Johnson (“Movants”), through 

counsel, move this Honorable Court, pursuant to Rule 23 of the Federal Rules of Civil Procedure 

as incorporated in Rule 7023 of the Bankruptcy Rules of Procedure and any other applicable law 

for Preliminary Approval of a Class Settlement, Approval of Notice to the Class, and Scheduling 

of a Final Fairness Hearing.  Movants bring this motion both individually and on behalf of a class 

of persons defined in the attached settlement agreement with Defendants.  In support of this 

motion, Movants attach hereto a Memorandum in Support of this motion with the proposed class 

notice as an exhibit along with a proposed order granting the class relief requested. 

WHEREFORE, the Debtors, request this Court enter an order granting preliminary 

approval of the class settlement, approval of the notice to the class, and scheduling of a final 

fairness hearing.  
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RESPECTFULLY SUBMITTED, 
 
/s/ Matthew T. Sanning 
Matthew T. Sanning (87035) 
224 Main Street 
Augusta, Kentucky 41002 
(606) 756-2066 Telephone 
mattsanning1@gmail.com Email 
 
and 
 
 
Robert R. Sparks (83685) 
STRAUSS TROY CO., LPA 
150 East Fourth Street 
Cincinnati, Ohio 45202 
(513) 621-2120 Telephone 
(513) 241-8259 Facsimile 
rrsparks@strausstroy.com Email 
 
 
and 
 
John M. Simms (Ky. Bar #86049) 

 1608 Harrodsburg Road 
 Lexington, KY 40504 
 (859) 225-1745 Telephone 
 (859) 254-2012 Facsimile 
 jms@ask-law.com 

 
 
 
Attorneys for Movants Stephanie Kay Stephens and 
Jessica Neil Johnson 

NOTICE OF HEARING 
 

All parties take notice the motion setout above will come on for hearing before the United 
Stated Bankruptcy Court for the Eastern District of Kentucky at the US Courthouse,100 East Vine 
St., Lexington, on the 9th day of October, 2025, at the hour of 9:00 a.m. All parties take further 
notice that this hearing will be held electronically with teleconference number: 859 474-8484, 
Conference ID: 612 091 587#.  All parties should call in at least ten minutes before the hearing is 
to begin. Refer to https://www.kyeb.uscourts.gov/telephonic-hearing-instructions for telephonic 
call-in information. 
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CERTIFICATE OF SERVICE 

 
I hereby certify that on October 3rd, 2025, a copy of the foregoing response of the Debtors 

was filed electronically with the Court’s CM/ECF system. Notice of this filing will be sent by 
operation of the Court’s CM/ECF system to all parties indicated on the electronic filing receipt.  
This filing may be accessed through the Court’s CM/ECF system. 

 
                                                                        /s/ Matthew T. Sanning 
      MATTHEW T. SANNING 
      Attorney for Movants 
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IN THE UNITED STATES BANKRUPTCY COURT 
EASTERN DISTRICT OF KENTUCKY 

FRANKFORT DIVISION 

IN RE: 
 
MELANIE KAY STEPHENS, 
 
                             Debtor/Plaintiff 
 
vs. 
 
UPSTART NETWORK, INC. 

 

 
Case No. 3:23-AP-3001 
 
Chapter 7 
 
Judge Gregory Schaaf 

 

PLAINTIFFS’ UNOPPOSED MEMORANDUM IN SUPPORT OF THEIR 
MOTION FOR PRELIMINARY APPROVAL OF CLASS SETTLEMENT, 

APPROVAL OF NOTICE TO THE CLASS, AND SCHEDULING A FINAL 
FAIRNESS HEARING 

Plaintiffs, Melanie Kay Stephens and Jessica Johnson (“Plaintiffs”), submit this 

Memorandum in Support of their Unopposed Motion for Preliminary Approval of Class 

Settlement, Approval of Notice to the Class, and Scheduling a Final Fairness Hearing, 

with no opposition from Defendant Upstart Network, Inc. (“Defendant” or “Upstart”). 

I. BACKGROUND 

As more fully described in the Amended Class Action Complaint, this case 

involves allegations that Defendant engaged in a pattern and practice of disregard for 

the provisions of the United States Bankruptcy Code granting debtors an automatic stay 

upon the filing of a bankruptcy petition. The allegations concern post-filing 

communications and credit reporting, as well as the handling of post-filing payments. 

Among other things, Defendant challenges whether and to what extent stay violations 

occurred, including whether certain communications that were sent were informational-

only, as well as whether any alleged conduct was conducted with the requisite 
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knowledge or intent to constitute a stay violation. The circumstances of the case have 

been expanded upon in greater detail on numerous occasions with this Court. See (Doc. 

# 26, 34, 39, 49, 52, 55, 58, 61, 64, 66, 68, 72, 74, 76, 79, 81, 82, 84). 

The circumstances of the negotiations which lead to the execution of the 

Settlement Agreement and the terms of the Settlement are set forth below. 

A. Settlement Negotiations 

The negotiations to settle this matter began in 2023 shortly after this action was 

filed.  The parties first reported these discussions to the Court in August, 2023. (Doc# 

34.)  The parties’ negotiations included significant discussions around the production of 

documents and data needed to confirm class claims and characteristics. The discussions 

also involved substantial discussions regarding Defendant’s policies and procedures and 

modifications to the same. Over the course of about eighteen months, Upstart identified 

and produced a significant amount of data and documentation needed to evaluate 

settlement alternatives as well as to ensure improved policies and procedures were 

implemented. Experienced counsel for the parties conducted settlement discussions 

over a dozen times in both video conferences and in face-to-face discussions following a 

status report before the Court. In May 2025, the parties reached an agreement on the 

material terms of a class settlement for individuals identified as Settlement Class 

Members.  Those discussions included a determination of the putative class size, the 

claims and relief involved, the aggregate amount of recovery for the class, as well as 

appropriate injunctive relief.  At no time during these negotiations did Plaintiffs’ counsel 

discuss the amount of attorney fees or incentive awards for the Class Representatives, 

instead only stating that these issues would be the subject of later discussions if a 

settlement is reached.  Only after the parties reached agreement on the material terms 
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of settlement, including the payments for Class Members as well as appropriate 

injunctive relief, did they discuss fees and incentive awards. 

After the material terms of the settlement for Settlement Class Members was 

reached, the parties negotiated the amount of the incentive awards for the Class 

Representatives and the amount of attorney fees to be awarded class counsel.  These 

issues were agreed upon by the parties in June 2025.  

B. The Settlement Agreement 

The parties Settlement Agreement (attached as Exhibit 1) includes both monetary 

and injunctive relief for Settlement Class Members.  

As more fully described in the Settlement Agreement, the parties reached a 

settlement to jointly resolve both this action and a substantially similar class action that 

was filed in the Western District of Kentucky, David Brody v. Upstart Network, Inc., 

United States Bankruptcy Court for the Western District of Kentucky, Adv. Proc. 25-

03044. The size of the class in each District is similar and, for purposes of settlement, 

identical relief is being sought in both actions that will be evenly distributed to all class 

members in the manner described below and in the Settlement Agreement. For that 

reason, this settlement is contingent upon approval of the settlement in the Western 

District of Kentucky as well, and Plaintiffs request that this Court qualify any order 

granting preliminary approval to make it conditioned upon the settlement being so 

approved. 

Based upon the agreed upon class definition there are 277 members of the 

combined class across both districts.   
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1. Monetary Relief 

The total amount Upstart has agreed to pay in this action and in the action 

pending in the Western District of Kentucky for all monetary relief, incentive awards, 

attorney fees, and costs of administration of the settlement is $435,000. This amount is 

not differentiated between the two districts. The monetary relief provided to Settlement 

Class Members in the Settlement Agreement is described below.   

Upstart will create a Settlement Fund totaling $300,000. This Settlement Fund 

will cover all payments provided for under the Settlement Agreement except attorneys’ 

fees, incentive awards, and administrative costs. Barring objection from any of the 

Settlement Class Members’ bankruptcy trustees, payment to the Settlement Class 

Members will be via check that the Settlement Administrator will issue and mail directly 

to the settlement class member. If a bankruptcy trustee objects and asserts a right to 

funds that would otherwise be paid to a settlement class member, then the funds will 

issue to both the bankruptcy trustee and the settlement class member for them to 

determine entitlement to the funds. 

Settlement Class Members will each be entitled to equal portions of the Settlement 

Fund remaining after the following payments are provided for:  

 Each Settlement Class Member for whom Upstart reported his or her account(s) 

to Equifax, TransUnion, or Experian with an account status code of either 71, 78, 

80, 82, 83, 84, or 97 while their bankruptcy was pending and without a 

Consumer Information Indicator, will be entitled to $100 in addition to their pro 

rata share of the Settlement Fund and any amount to be paid under Section 

C(1)(c)(ii). 
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 Each Settlement Class Member for whom Upstart received one or more payments 

from the Settlement Class Member while his or her bankruptcy was pending and 

where Upstart retained the payment(s) without a valid basis to do so, will be 

entitled to the full amount of the payments retained by Upstart and $800.  

These monetary payments are cumulative. For example, if a Settlement Class Member 

received an allegedly improper communication, had his or her account(s) improperly 

reported to a credit bureau by Upstart, and had a payment improperly retained by 

Upstart, that Settlement Class Member will receive all three forms of relief. 

2. Additional Payments 

a. Incentive Awards 

The three Class Representatives between both actions will seek a total incentive 

award of $10,000 to be split equally amongst themselves. In this Action, the Class 

Representatives, Melanie Stephens and Jessica Johnson, will both seek one-third of the 

total incentive award, amounting to $3,333.33 each, for a total of $6,666.66, and the 

Class Representative in the Western District will seek a matching amount.  The Class 

Representatives will also participate in the class settlement in the same manner as any 

other Settlement Class Member. 

b. Attorney Fees 

Class Counsel have agreed to apply to the Court for approval of attorneys’ fees in 

an amount not to exceed $100,000.00 in total between the two districts. Therefore, in 

this Action Class Counsel will apply for attorneys’ fees not to exceed $50,000.00, and 

will make a matching application in the Western District action.  Upstart has agreed not 

to oppose any fee applications which are in accord with the above referenced 

limitations.   
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c. Administration Costs 

Upstart has agreed to bear the cost of administration of the class, up to the 

amount of $25,000. The two districts will be administered together, so there is no 

differentiation needed between this action and the Western District. The Counsel for the 

parties do not anticipate that the cost of administration will exceed $25,000.   

3. Remaining Funds 

Any funds remaining from uncashed settlement checks 10 days after all checks 

have expired shall be applied to any excess amount of administrative costs, if any, and 

then disbursed as a cy pres award to the Northern Kentucky Legal Aid Society, Inc., 

d/b/a Legal Aid of the Bluegrass, 104 East 7th Street, Covington, Kentucky 41011. No 

unclaimed funds will revert to Upstart. 

4. Injunctive Relief 

The Settlement Agreement also includes injunctive relief that will benefit not only 

Settlement Class Members but all consumers with Upstart accounts in the Eastern and 

Western Districts of Kentucky. 

After this Action was filed, Upstart instituted a revised policy intended to ensure 

that it ceases communications and collections with Kentucky debtors as early as 

practicable after an account holder files for bankruptcy. This revised policy is also aimed 

at ensuring any accounts subject to a bankruptcy stay now or in the future are reported 

with the appropriate Consumer Information Indicator (a component of credit reporting 

designed to reflect the bankruptcy status of an account) to the extent Upstart continues 

to report the account, and to ensure automatic payments are not withdrawn post-filing. 

As more fully described in the Settlement Agreement, Upstart has agreed, for a 

period of five years after the Final Approval Orders are entered, to maintain this or a 
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materially similar policy unless material adjustments are needed to remain compliant 

with the Bankruptcy Code or other laws or regulations, and to implement procedures 

aimed at effectuating the policy. 

5. Release of Claims 

As more fully described in the attached Settlement Agreement (i.e. Part III(D)), 

in exchange for the settlement payments, Settlement Class Members release Upstart 

from any claims that relate to or arise from any claims for damages, sanctions, punitive 

damages, or attorneys’ fees as alleged in this action, including but not limited to any 

claims concerning communications, credit reporting and/or collections that occur while 

a bankruptcy is pending and/or after a discharge is entered. 

The validity of the underlying debt obligation(s) to Upstart is not impacted by 

this release.  

The terms of the proposed Settlement Agreement were highly contested by the 

parties.  Each party was required to evaluate complex legal, factual, and procedural 

issues in evaluating their settlement position.  These considerations included:  

1) the allegations regarding Defendants’ conduct, including Defendants’ 

procedures to ensure conformity with the Bankruptcy Code and the 

revisions made to said procedures;  

2) the probable damages which could be awarded by the Court after trial on 

the merits; 

3) the size of any potential class along with hurdles to certification outside of 

a settlement class; 

4) the time, expense, and difficulty required to bring the proceeding to a 

conclusion in the event that settlement negotiations failed; 
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5) the likelihood of success on the merits; and 

6) the likelihood of success, and time and expense involved in the appeals of 

any final or interlocutory orders or judgments of this Court. 

There are advantageous features of this Settlement which are not commonly seen 

in other class settlements.  First, the payment by Upstart is guaranteed; there is no 

provision reverting unclaimed funds to Upstart.  Second, there is meaningful injunctive 

relief that will benefit all consumers with Upstart accounts which will remain in place 

for five years.  Third, there is no claim form to be completed and filed by Settlement 

Class Members.  Payments are to be made directly to all Settlement Class Members (or 

objecting trustees if appropriate) that can be located and identified.  

In light of a careful analysis of the foregoing factors by Class Counsel, and after 

negotiations with Counsel for Upstart, the negotiations have yielded a settlement which 

is fair, which adequately compensates class members, and which provides for 

compensation of class members which is both certain and timely.  

II. ARGUMENT 

A. The Settlement should be preliminarily approved. 

1. Standards for approval of class settlements. 

Approval of a class action settlement involves a two-step process: (1) entry of a 

“preliminary approval” order and (2) entry of a “final approval” order after notice of the 

settlement has been provided to the class and a hearing has been held to consider the 

fairness of the proposed settlement.  See, e.g., Manual for Complex Litigation, Fourth, 

§13.14. 

The purpose of the Court’s preliminary evaluation of a proposed class action 

settlement is to determine whether the settlement is sufficiently within the “range of 

Case 23-03001-grs    Doc 90-1    Filed 10/03/25    Entered 10/03/25 12:07:26    Desc
Exhibit Memo In Support    Page 8 of 21



 

 9 

possible approval” to warrant notice to the class of the terms and conditions of the 

settlement and the scheduling of a formal fairness hearing.  See Armstrong v. Board of 

School Directors of Milwaukee, 616 F.2d 305, 313 (7th Cir. 1980); United States v. 

Jones & Laughlin Steel Corp., 804 F.2d 348, 351 (6th Cir. 1986); Williams v. Vukovich, 

720 F.2d 909, 921 (6th Cir. 1983); see also In re Prudential Sec. Inc. Ltd. P’ships Litig., 

163 F.R.D. 200, 210 (S.D.N.Y. 1995) (“[a]t this stage of the proceeding, the Court need 

only find that the proposed settlement fits ‘within the range of possible approval’”) 

(citation omitted).  If the settlement receives preliminary approval, then after notice of 

the settlement terms are provided to the class, the Court holds a final fairness hearing 

where arguments and evidence may be presented in support of, or in opposition to, a 

finding that the settlement is “fair, reasonable, and adequate.”  See Armstrong, 616 F. 

2d at 313; Fidel v. Farley, 534 F. 3d 508, 513 (6th Cir. 2008) (“We review a district 

court’s approval of a settlement as fair, adequate, and reasonable for abuse of 

discretion”).  

Neither formal notice nor an evidentiary hearing is required at the preliminary 

approval stage. Rather, preliminary approval of a proposed settlement is based upon the 

Court’s “familiarity with the issues and evidence of the case as well as the arms-length 

nature of the negotiations prior to the settlement,” ensuring that the “settlement is 

neither illegal nor collusive.”  Robinson v. Ford Motor Co., Nos. 04-CV-00844; 04-CV-

00845, 2005 U.S. Dist. LEXIS 11673 at *10 (S.D. Ohio June 15, 2005) (citing Williams 

v. Vukovich, 720 F.2d 909, 921 (6th Cir. 1993)); In re Dun & Bradstreet Credit Svcs. 

Cust. Litig., 130 F.R.D. 366, 369 (S.D. Ohio 1990)). 

As one federal district court has noted: 
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In making a preliminary assessment of the fairness of the proposed 
settlement agreement, the Court’s ‘intrusion upon what is otherwise a 
private consensual agreement negotiated between the parties to a lawsuit 
must be limited to the extent necessary to reach a reasoned judgment that 
the agreement is not the product of fraud or overreaching by, or collusion 
between, the negotiating parties, and that the settlement, taken as a whole, 
is fair, reasonable and adequate to all concerned.’ 

In re Inter Op Hip Prosthesis Liab. Litig., 204 F.R.D. 330, 350 (N.D. Ohio 2001) 

(quoting Officers for Justice v. Civil Serv. Commission of the City and County of San 

Francisco, 688 F.2d 615, 625 (9th Cir. 1982)).  The Court further noted that: 

A preliminary fairness assessment ‘is not to be turned into a trial or 
rehearsal for trial on the merits,’ for ‘it is the very uncertainty of outcome in 
litigation and avoidance of wasteful and expensive litigation that induce 
consensual settlements.’  Rather, the Court’s duty is to conduct a threshold 
examination of the overall fairness and adequacy of the settlement in light 
of the likely outcome and the cost of continued litigation. 

Id. (citation and quotation omitted). 

“As part of its assessment, the Court should not second guess the settlement 

terms.”  Id.  See also Armstrong v. Board of School Directors of City of Milwaukee, 616 

F.2d 305, 315 (7th Cir. 1980) (“[j]udges should not substitute their own judgment as to 

optimal settlement terms for the judgment of the litigants and their counsel”), overruled 

on other grounds, Felzen v. Andreas, 134 F.3d 873 (7th Cir. 1998); Officers for Justice, 

688 F.2d at 625 (“[t]he proposed settlement is not to be judged against a hypothetical or 

speculative measure of what might have been achieved by the negotiators”).  Instead, 

“[w]hen a settlement is the result of extensive negotiations by experienced counsel, the 

Court should presume it is fair.”  Id. at 350-51.  Therefore, a motion for preliminary 

approval should be granted so long as the proposed Settlement falls “within the range of 

possible approval.”  See, e.g., Armstrong, 616 F.2d at 314. 
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Here, the parties and their counsel submit that the proposed settlement satisfies 

the requisite standards applied in connection with Rule 23(e) and respectfully request 

that the Court preliminarily approve the proposed Settlement and authorize issuance of 

notice to the Class in the manner set forth in the proposed Preliminary Approval Order 

attached as Exhibit B to the Settlement Agreement. 

2. As the result of lengthy, arm’s length negotiations 
conducted in good faith among experienced counsel, the 
proposed Settlement is fair, reasonable, and adequate and 
warrants preliminary approval. 

“Where the proposed settlement appears to be the product of serious, informed, 

non-collusive negotiations, has no obvious deficiencies, does not improperly grant 

preferential treatment to class representatives or segments of the class and falls within 

the range of possible approval, preliminary approval is granted.”  In re Nasdaq Market-

Makers Antitrust Litig., 176 F.R.D. 99, 102 (S.D.N.Y 1997) (citing Manual for Complex 

Litigation, Third, §30.41).  Courts generally presume that a proposed settlement is fair 

and reasonable when it is the result of arm’s-length negotiations among experienced 

counsel.  See Cotton v. Hinton, 559 F.2d 1326, 1330 (5th Cir. 1977) (“[T]he trial judge, 

absent fraud, collusion, or the like, should be hesitant to substitute its own judgment for 

that of counsel.”); In re PaineWebber Limited P’ships Litig., 171 F.R.D. 104, 125 

(S.D.N.Y. 1997) (“[G]reat weight is accorded to the recommendations of counsel, who 

are most closely acquainted with the facts of the underlying litigation.”) (internal 

quotation marks omitted), aff’d, 117 F.3d 721 (2d Cir. 1997); M. Berenson Co. v. Faneuil 

Hall Marketplace, Inc., 671 F. Supp. 819, 822 (D. Mass. 1987) (“Where, as here, a 

proposed class settlement has been reached after meaningful discovery, after arm’s 

length negotiation, conducted by capable counsel, it is presumptively fair.”).  
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Experienced counsel on both sides of this case believe that the proposed 

Settlement is a fair and reasonable resolution of the claims asserted in this contested 

action and recommend that the Court preliminarily approve the Settlement.  This 

recommendation is entitled to deference. See e.g., Williams v. Vukovich, 720 F.2d 909, 

922 (6th Cir. 1983) (“The court should defer to the judgment of experienced counsel 

who has competently evaluated the strength of his proofs[,]” and that deference “should 

correspond to the amount of discovery completed and the character of the evidence 

uncovered.”). 

Furthermore, counsel for the parties have extensive experience in complex 

litigation and are thoroughly familiar with the factual and legal issues of this case and 

the strengths and weaknesses of the positions of the parties. In short, nothing in the 

course of settlement negotiations or the substance of the settlement itself raises any 

doubt as to its fairness.  And the participation of experienced attorneys throughout the 

litigation strongly supports a finding that the proposed settlement is sufficiently fair, 

reasonable, and adequate to justify notice to Settlement Class Members and the 

scheduling of a hearing to consider final approval of the proposed settlement. 

B. Class certification. 

A proposed settlement class must satisfy Rule 23, which requires numerosity, 

commonality, typicality, and adequacy of representation. See UAW v. General Motors 

Corp., 497 F.3d 615, 625-26 (6th Cir, 2007).  

Before undertaking an analysis into whether the requirements of Rule 23 are met, 

the Court must first determine if two implicit requirements for class certification have 

been satisfied:  (i) whether a precisely defined class exists, and (ii) whether the named 

plaintiffs are members of the proposed class. Bentley v. Honeywell Int'l, Inc., 223 F.R.D. 
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471, 477 (S.D. Ohio 2004); Edwards v. McCormick, 196 F.R.D. 487, 490-91 (S.D. Ohio 

2000). Both are satisfied here. 

1. The implicit requirements of Rule 23 are met. 

a. The proposed class is identifiable. 

A properly defined class exists if: (i) the definition specifies a particular group at a 

particular time frame and location who were harmed in a particular way, and (ii) the 

definition is such that the Court can ascertain its membership in some objective manner. 

Edwards, 196 F.R.D. at 491. Here, the Class includes a very specific group of people 

identifiable from Upstart’s own records.  

b. Plaintiffs are members of the Class. 

The second implicit requirement of Rule 23 is that “the named representative must 

be a member of the class.” Bentley, 223 F.R.D. at 477. To satisfy this prerequisite, the class 

representative must have proper standing. That is, the class representative must possess 

the same interest and suffer the same injury shared by all members of the class that he or 

she seeks to represent. Plaintiffs clearly satisfy this requirement. Plaintiffs have the same 

interest and have suffered the same injury as every other Settlement Class Member. 

Accordingly, they are qualified to represent the members of the Class. As demonstrated, 

the implicit requirements of Rule 23(a) are met. 

2. The explicit requirements of Rule 23(a) are satisfied. 

a. Numerosity is Satisfied 

Rule 23(a)(1) provides that a class action may be maintained only if “the class is 

so numerous that joinder of all members is impracticable.” Fed.R.Civ.P. 23(a)(1). There 

is no precise number at which joinder becomes impracticable and where a class action is 

the only viable alternative. Bacon v. Honda of America Mfg., Inc., 370 F.3d 565, 570 
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(6th Cir. 2004). Indeed, the “impracticability of the joinder is not determined according 

to a strict numerical test but upon the circumstances surrounding the case.” Senter v. 

General Motors Corp., 532 F.2d 511, 523 n.24 (6th Cir.), cert denied, 429 U.S. 870 

(1976). Furthermore, where a class is being certified for settlement only, the Rule 23(a) 

requirements may be relaxed such that “a district court need not inquire whether the 

case, if tried, would prevent intractable management problems . . . for the proposal is 

that there be no trial.” Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997). 

Rather, the dominant concern in the context of settlement is rather whether “a proposed 

class has sufficient unity so that absent members can fairly be bound by the decisions of 

class representatives.” Id. 

As noted above, the numerosity requirement of Rule 23 is not determined by a 

numerical test alone. The information exchanged by the parties reveals that there are 

277 individuals that meet the class definition, roughly half of whom are in the Eastern 

District. This number of class members is more than sufficient to satisfy the numerosity 

requirement of Rule 23(a). See In re American Medical Systems, 75 F.3d 1069, 1079 

(6th Cir. 1996); see also, Afro American Patrolmens League v. Duck, 503 F.2d 294 (6th 

Cir. 1974) (as few as 17 and no more than 35 class members); In re Kirschner Med. 

Corp. Sec. Litig., 139 F.R.D. 74, 78 (D. Md. 1991) (commenting that 25 to 30 class 

members is sufficient); Jackson v. Danberg, 240 F.R.D. 145, 147 (D. Del. 2007) (16 class 

members); Wilson v. Anthem Health Plans of Ky., Inc., No. 3:14-CV-743-TBR, 2017 

U.S. Dist. LEXIS 572, at *18 (W.D. Ky. Jan. 3, 2017) (27 class members);  Bublitz v. E.I. 

du Pont de Nemours & Co., 202 F.R.D. 251, 256 (S.D. Iowa 2001) (16 class members). 

Without a certified class it is highly unlikely that other members would bring their own 

case or even know to allege that Upstart may have violated the Automatic Stay. 
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Additionally, deciding this issue in this case would resolve this issue for all affected 

individuals and would avoid the filing of separate lawsuits throughout the District. 

For these reasons, Plaintiffs submit that numerosity has been established. 

b. Commonality is Satisfied 

Rule 23(a)(2) requires that there be “questions of fact or law common to the 

class.” Fed.R.Civ.P. 23(a)(2). Commonality requires “a common issue the resolution of 

which will advance the litigation.” Powers v. Hamilton County Pub. Defender Comm’n, 

501 F.3d 592, 619 (6th Cir. 2007); see also Young v. Nationwide Mut. Ins. Co., 693 F.3d 

532, 542-43 (6th Cir. 2012) (finding that commonality and typicality requirements were 

satisfied where a single practice or course of conduct by defendant gives rise to the 

claims of plaintiffs and the class). “To demonstrate commonality, plaintiffs must show 

that class members have suffered the same injury.” In re Whirlpool Corp. Front-

Loading Washer Prods. Liab. Litig., 722 F.3d 838, 852 (6th Cir. 2013), citing, Wal-

Mart Stores, Inc. v. Dukes, 564 U.S. 338, 350, 131 S. Ct. 2541, 2551 (2011). 

Plaintiffs have identified several questions of fact common to Settlement Class 

Members. This includes one overarching common question:  Did Upstart violate the 

Automatic Stay by sending certain communications to Settlement Class Members, by 

retaining post-petition payments, and/or by reporting the accounts of Settlement Class 

Members without proper qualifying information?  

c. Typicality 

Rule 23(a)(3) requires the claims of the class representatives to be typical of the 

claims of the class. This “typicality” requirement is satisfied when the representatives’ 

claims are based on the same legal theory, or when the wrongdoing is alleged to have 

violated the same legal interest of all class members. In re Revco Sec. Litig., 142 F.R.D. 
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659, 666 (N.D. Ohio 1992). In addition, the class representative must have claims and 

interests similar to those of the whole class. See Senter, 532 F.2d at 525. This 

requirement “is intended to assure that the representatives’ claims are similar enough to 

those of the class that the representative will adequately represent the class.” Day v. 

NLO, Inc., 144 F.R.D. 330, 333 (S.D. Ohio 1992) (citing, General Tel Co. v. Falcon 

(1982), 457 U.S. 147, 157 n.13), vacated on other grounds, 5 F.3d 154 (6th Cir. 1993). 

Differing degrees of injury among Class members do not defeat typicality as long as the 

basic injury each Class member asserts is the same. Likewise, even if different defenses 

apply to some Class members, typicality may be found. Wess v. Storey, No. 2:08-cv-623, 

2011 U.S. Dist. LEXIS 41050, at *21 (S.D. Ohio Apr. 14, 2011) (citing, Bittinger v. 

Tecumseh Prods. Co., 123 F.3d 877, 885 (6th Cir. 1997). Typicality exists when a Class 

member shows that his “injury arises from or is directly related to a wrong to a class, 

and that wrong includes the wrong to the plaintiff.” Bacon, 370 F.3d at 572. 

Here, the typicality requirement is satisfied. Plaintiffs’ claims are typical of the 

claims of other class members. Plaintiffs experienced the very same conduct by Upstart 

as other Settlement Class Members. 

d. Plaintiffs Will Fairly and Adequately Represent the 
Class 

Rule 23(a)(4) requires the lead plaintiff or class representative to fairly and 

adequately protect the Class’s interests. Rule 23(a)(4). The Sixth Circuit applies two 

criteria to determine whether a representative of a class will be adequate: (1) the 

representative must have common interests with unnamed members of the class 

(common interests), and (2) it must appear that the representative will vigorously 

prosecute the interests of the Class through qualified counsel (vigorous prosecution). 
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Kinder v. Nw. Bank, 278 F.R.D. 176, 184 (W.D. Mich. 2011) (citing, American Medical 

Sys., 75 F.3d at 1083). 

Plaintiffs satisfy both criteria of the adequacy test of Rule 23(a)(4). Like the rest 

of the Class, Plaintiffs suffered the same conduct by Upstart as other Settlement Class 

Members. Thus, Plaintiffs’ interests are not antagonistic to those of the Class. See In re 

Corrugated Antitrust Litig., 643 F.2d 195, 208 (5th Cir. 1981) (“[S]o long as all class 

members are united in asserting a common right, such as achieving the maximum 

possible recovery for the class, the class interests are not antagonistic for representation 

purposes.”). As for the second prong of Rule 23(a)(4) requiring adequacy of counsel, 

courts also have held that counsel should be experienced in handling litigation of the 

type involved in the case. Plaintiffs have retained experienced counsel. Plaintiffs’ 

counsel has substantial experience in the prosecution of class actions of this nature. 

Both Strauss Troy Co, LPA, and Sanning & Sanning, have successfully prosecuted 

similar class actions in this District. 

Since there is no conflict among Plaintiffs and Settlement Class Members, and 

Plaintiffs’ counsel is qualified, experienced and able to pursue this litigation, the 

adequacy requirements have been satisfied. 

3. The requirements of Rule 23(b)(3) are satisfied. 

This action may be certified as a damages class pursuant to Rule 23(b)(3). Rule 

23(b)(3) authorizes certification where common questions of law or fact predominate 

over individual questions and the class action is superior to other available means of 

adjudication. American Medical Sys., 75 F.3d at 1084; Jordan v. Glob. Nat. Res., Inc., 

102 F.R.D. 45, 51 (S.D. Ohio 1984). Both requirements are satisfied here. 
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a. Common questions of law or fact predominate. 

The common issues identified above and in Plaintiffs’ Amended Complaint 

predominate over individual issues. The question of law of whether Upstart violated the 

Automatic Stay is common to all class members and is not subsumed by individual 

questions. The common factual and legal issues predominate over any individual issues 

which may arise. In fact, the common factual and legal issues can be established through 

objective data and documents contained within Upstart’s  business records. Mini-trials 

on the claims of individual class members are unnecessary. 

b. A class action is superior to other available methods 
for adjudication of Upstart’s conduct. 

Rule 23(b)(3) also requires as a prerequisite for maintaining a class action that 

the class action vehicle must be superior to other methods of adjudication, such as 

joinder. The Court must consider four factors to ensure that superiority is met: (i) the 

interests of members of the Class in individually controlling the prosecution of separate 

actions; (ii) whether other litigation has already commenced; (iii) the desirability or 

undesirability of concentrating claims in one forum; and, (iv) the difficulties likely to be 

encountered in managing a class action. Rule 23(b)(3). 

Courts find the superiority requirement met where: (i) many of the Class 

members likely have suffered only small losses, making it improbable that they can 

afford to proceed with their claims as individuals; (ii) use of the Class action vehicle will 

achieve judicial economy and prevent inconsistent judgments; (iii) there are no other 

actions against Defendants involving the same claims; and (iv) the Court foresees no 

particular difficulties in adjudicating the Class action. See Kinder, 278 F.R.D. at 185. 

(“Class action is a superior means of adjudicating claims when certifying a class ‘would 
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achieve economies of time, effort and expense and promote … uniformity of decision as 

to persons similarly situated, without sacrificing procedural fairness or bringing about 

other undesirable results.’”) (citing, Amchem Products, Inc. v. Windsor, 521 U.S. 591, 

615, 117 S. Ct. 2231, 2245, 138 L. Ed. 2d 689 (1997) (quoting, Advisory Committee 

Notes); Carroll v. United Compucred Collections, Inc., 399 F.3d 620, 625-626 (6th Cir. 

2005). 

Plaintiff is not aware of any other pending actions against Upstart for similar stay 

violations. Even if other actions exist, the class certification device provides this Court 

with judicial efficiency by permitting common claims and issues to be tried once, with 

binding effect on all parties. The underlying factual and legal issues are too similar for 

the claims to be heard independently in myriad similar individual litigations, which may 

also result in inconsistent results. Plaintiffs foresee no management difficulties in 

maintaining this case as a class action. 

C. The Court should approve the proposed Notice. 

The Settlement Agreement calls for written Notice to Settlement Class Members. 

If this Court grants preliminary approval, the proposed Notice (attached as Exhibit C to 

the Settlement Agreement) will be mailed to all Settlement Class Members at the 

addresses maintained by Upstart and as may be updated by investigation of the 

Settlement Administrator.   

The proposed Notice advises Settlement Class Members of the essential terms of 

the Settlement Agreement and their rights under, including the ability to object to or 

opt-out of, the settlement. The Notice also notifies the Class of the date, time, and 

location of the final fairness hearing, thereby satisfying the requirements of Rule 23.1. 

See, e.g., Bailey v. White, 320 F. App’x 364, 367 (6th Cir. 2009) (“notice must ‘be 
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reasonably calculated, under all the circumstances, to apprise interested parties of the 

pendency of the action and afford them an opportunity to present their objections’”) 

(quoting UAW v. General Motors Corp., 497 F.3d 615, 629 (6th Cir. 2007)).  The 

proposed Class Notice in this case satisfies all requirements of Rule 23, surpasses due 

process requirements, and provides Class Members with reasonable and practical 

notice. 

III. CONCLUSION 

For the foregoing reasons, Plaintiffs submit that the proposed Settlement should 

be approved, that the proposed Notice and method of distributing that notice be 

approved, and that the Court should schedule a final fairness hearing.   

The 3rd day of October, 2025.   Respectfully submitted, 
 
 
       /s/ Robert R. Sparks   

 Robert R. Sparks (83685) 
 STRAUSS TROY CO., LPA 
 150 East Fourth Street 
 Cincinnati, Ohio 45202 
 Telephone No.:  (513) 621-2120  
 Facsimile No.:  (513) 241-8259 
 Email:  rrsparks@strausstroy.com 
 
 and 
 
 /s/ Matthew T. Sanning   
 Matthew T. Sanning 
 224 Main Street 
 Augusta, Kentucky  41002 
 (606) 756-2066 
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 Email:  mattsanning@windstream.net  
 
 and  
 

/s/ John Simms   
John Simms 
Atkinson, Simms & Kermode, PLLC 
1608 Harrodsburg Road 
Lexington, Kentucky 40504 
Email: jms@ask-law.com   

 
 Attorneys for Plaintiffs 
 

CERTIFICATE OF SERVICE 
 

 I hereby certify that on October 3, 2025, a copy of the foregoing was filed 
electronically with the Court’s CM/ECF system. Notice of this filing will be sent by 
operation of the Court’s CM/ECF system to all parties indicated on the electronic filing 
receipt.  This filing may be accessed through the Court’s CM/ECF system. 
 
 
 /s/ Matthew T. Sanning   

Matthew T. Sanning 
 

 

 

17682671.1 
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Settlement Agreement 

This Settlement Agreement (“Agreement”) is made and entered into this ___ day 

of September, 2025, by and between Melanie Kay Stephens (“Stephens”), Jessica 

Johnson (“Johnson”), and David Brody (“Brody,” together with Stephens and Johnson 

the “Claimants”), on the one hand, and Upstart Network, Inc., (“Upstart” or 

“Defendant”), on the other hand (collectively the “Parties,” each individually a “Party”), 

subject to Court approval as required by Rule 23 of the Federal Rules of Civil 

Procedure.  As provided herein, Claimants, Class Counsel (defined below) and Upstart 

hereby stipulate and agree that, in consideration of the promises and covenants set 

forth in this Agreement, and upon entry of both Final Approval Orders (as defined 

herein), all claims of the Class Members in the actions styled Mickey Joe Stephens, et 

al v. Upstart Network, Inc., United States Bankruptcy Court for the Eastern District of 

Kentucky (the “EDKY Court”), Adv. Proc. 23-3001 (the “EDKY Action”) and David 

Brody v. Upstart Network, Inc., United States Bankruptcy Court for the Western District 

of Kentucky (“WDKY Court,” together with the EDKY Court, the “Courts”), Adv. Proc. 

25-03044 (the “WDKY Action,” together with Adv. Proc. 23-2001 in the EDKY Court, 

the “Actions”), will be settled and compromised upon the terms and conditions 

contained herein.   

I. DEFINITIONS 

1. “Additional Fund” means the funds available for payment of 

administrative costs, attorneys’ fees and costs, and any service awards.  
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2. “Class Counsel” means, collectively, Strauss Troy Co., LPA, Matthew T. 

Sanning and Atkinson, Simms & Kermode, PLLC. 

3. “Communications” means communications sent by Upstart with a subject 

line substantially similar to one or more of those identified in Appendix A. 

4. “Defendant’s Counsel” means, collectively, McGlinchey Stafford, PLLC 

and Frost Brown Todd LLC. 

5. “Distribution Date” means fifteen (15) business days following the 

Effective Date. 

6. “Effective Date” means the date seven (7) calendar days after all of the 

following events and conditions have occurred: (a) all Parties themselves or through 

their duly authorized representatives have executed this Agreement; (b) the Courts 

have both entered, without material change, the Final Approval Orders, approving the 

terms of this Agreement; (c) expiration of the time to challenge the Final Approval 

Orders, whether through appeal, review, rehearing, reconsideration, or otherwise; and 

(d) final resolution of all appellate and/or other proceedings resulting from any challenge 

to the Final Approval Orders, whether through appeal, review, rehearing, 

reconsideration, or otherwise, resulting in the Final Approval Orders being affirmed, and 

in such a manner as to permit no further challenges to the Final Approval Orders.  

Notwithstanding the following, the Effective Date will not be earlier than thirty-five (35) 

calendar days after entry of the Final Approval Orders. 
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7. “Final Approval Hearings” means the hearing to be held by the Courts to 

consider whether the settlement should be finally approved. 

8. “Final Approval Orders” means orders finally approving the settlement in 

both Courts, in a form agreed upon by Class Counsel and Defendant’s Counsel, 

substantially in the form attached as Exhibit B. 

9. “Notice Deadline” means the date set forth in the Preliminary Approval 

Orders for the Settlement Class Notices to be mailed, which will be 30 days following 

entry of substantially similar Preliminary Approval Orders in both Courts, or the next 

business day thereafter if that day is on a weekend or holiday. 

10. “Objection Deadline” means the date(s) specified by the Courts by which 

Settlement Class Members must file and serve written objections to the settlement, if 

any; the Parties agree to jointly propose that the Objection Deadline be established as 

45 days after the Notice Deadline, or the next business day thereafter if that day is on a 

weekend or holiday. 

11. “Opt-Out Deadline” means the date(s) specified by the Courts by which 

all requests to be excluded from the Settlement Class must be postmarked; the Parties 

agree to jointly propose to the Courts that the Opt-Out Deadline be established as 45 

days after the Notice Deadline, or the next business day thereafter if that day is on a 

weekend or holiday. 

12.  “Preliminary Approval Hearings” means the hearings to be held by the 

Courts to consider whether the settlement should be preliminarily approved. 
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13.  “Preliminary Approval Orders” means orders preliminarily approving the 

settlement, in a form agreed upon by Class Counsel and Defendant’s Counsel, 

substantially in the form attached as Exhibit A. 

14. “Released Claims” means any and all rights, duties, obligations, claims, 

actions, causes of actions or liabilities described in Section III.D., below. 

15. “Released Parties” means the individuals and entities subject to the 

release described in Section III.D., below. 

16. “Service Awards” means the amount awarded, if any, to the Claimants 

upon the application described in Section E, below.  

17. “Settlement Account” means an interest-bearing account held by an 

FDIC- or NCUA-insured financial institution that is established by the Settlement 

Administrator and into which Defendant will deposit the Settlement Fund and Additional 

Fund. 

18. “Settlement Administrator” means American Legal Claim Services, LLC. 

19. “Settlement Class” means individuals who (a) filed a Chapter 7 or 

Chapter 13 bankruptcy petition in either the Western District of Kentucky or Eastern 

District of Kentucky; (b) had a loan originated through and/or serviced by Defendant; 

and (c) were sent one or more post-filing Communications between January 1, 2018 

and December 31, 2024 from Defendant more than five days after their bankruptcy 

petition was filed and while their bankruptcy petition remained pending. 
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Excluded from the Settlement Class are all persons who have executed a 

release of the rights claimed in either of the Actions; all Upstart’s officers and directors 

during the relevant time period as well as members of their immediate families, and their 

legal representatives, heirs, successors or assigns; and any judge to whom this action 

is or has been assigned and any member of his or her immediate family.   

20. “Settlement Class Member” means a person who is a member of the 

Settlement Class and who, subject to the terms and conditions of this Agreement, does 

not timely and validly exclude themselves from the settlement in the manner described 

in this Agreement.   

21. “Settlement Class Notice” means a proposed form of notice(s) to the 

Settlement Class substantially in the form attached as Exhibit C as approved by the 

Courts. 

22. “Settlement Fund” means the funds to be used to make settlement 

payments to Settlement Class Members, as set forth in Section III.C.1. 

23. “Settlement Website” means the website to be established and 

maintained by the Settlement Administrator for the purpose of providing notice and 

information about the Agreement. The Parties agree to use www.UNIClassAction.com if 

available. 

II. RECITALS 

This Agreement is made with reference to and in contemplation of the following 

facts and circumstances. 
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WHEREAS, disputes have arisen between the Parties regarding Claimants’ 

claims that Defendant violated the automatic stay, 11 U.S.C. § 362(a)(6), for collection 

practices directed at debtors in Chapter 7 and Chapter 13 Bankruptcy proceedings; 

WHEREAS, Claimants filed the Actions against Defendant on behalf of 

themselves and others similarly situated, alleging (among other things) that, Defendant 

violated the automatic stay, 11 U.S.C. § 362(a)(6), by sending post-petition 

communications to Claimants and class members intended to collect pre-petition debts, 

collecting payments on pre-petition debts, and engaging in improper credit reporting; 

WHEREAS, Defendant vigorously denies all claims asserted in the Actions, 

including the claim that it violated the automatic stay in the manners described above; 

denies all allegations of wrongdoing and liability and contends that it has substantive 

defenses, as a matter of law, to all claims asserted in the Actions; and would contest 

certification of a non-settlement class under Rule 23 of the Federal Rules of Civil 

Procedure; 

WHEREAS, prior to the WDKY Action being filed, Stephens and Defendant 

agreed to a stay of the EDKY Action, and during that stay the Parties exchanged 

substantial amounts of information, engaged in extensive settlement negotiations, and 

appeared before the EDKY Court on numerous occasions;  

WHEREAS, Stephens has amended the complaint to remove Micky Stephens as 

a plaintiff and add Johnson as a Plaintiff; 
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WHEREAS, the Parties desire to avoid the further expense, inconvenience and 

distractions of litigation, to put to rest all further controversy, to compromise their claims 

and differences, and to effect a release upon the terms and conditions set forth herein; 

WHEREAS, Claimants agree to resolve their claims and those of the Settlement 

Class upon the terms and provisions set forth herein after considering the risks of 

litigation and the benefits that the settlement will confer on the Settlement Class; 

WHEREAS, the Parties have engaged in extensive, good-faith, arm’s-length 

negotiations concerning settlement, including numerous in-person and video 

conferences and email exchanges, resulting in the execution of this Agreement; 

WHEREAS, Defendant desires to enter into a settlement on the terms and 

conditions set forth herein, solely for the purpose of avoiding the burden, expense and 

uncertainty of continuing litigation, provided that nothing in this Agreement will be 

construed as an admission or concession by Defendant of any fault, wrongdoing or 

liability of any kind; 

WHEREAS, it is the intention of the Parties that their settlement is conditioned 

upon approval from both Courts, and if either Court alters the terms of the settlement 

and the alteration is not approved by the Parties and adopted by the other Court, then 

the Parties can each individually nullify this Agreement; 

WHEREAS, Defendant, as a part of this Agreement, will provide certain relief as 

described in this Agreement in exchange for Claimants and the Settlement Class 

Members releasing their claims as set forth herein; and, 
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WHEREAS, the Parties understand, acknowledge and agree that this Agreement 

compromises claims that are contested, nothing stated herein constitutes or will be 

deemed an admission of any violation or liability on the part of any Party, and the terms 

or content of this Agreement will not be admissible as evidence in any trial, arbitration, 

or administrative proceeding, or used for any other purpose, except to enforce the terms 

of the settlement or to support a defense or counterclaim of the Released Parties based 

on principles of res judicata, collateral estoppel, release, accord and satisfaction, good 

faith settlement, judgment bar or reduction, or any other theory of claim preclusion or 

issue preclusion, or similar defense or counterclaim. 

NOW, THEREFORE, the Parties by and through themselves, their respective 

undersigned attorneys and/or their authorized representatives, intending to be legally 

bound hereby and in exchange for valuable consideration as set forth herein, do agree 

that the Actions and claims are settled, and that the same will be dismissed on the 

merits with prejudice, subject to the preliminary and final approval of the Courts, on the 

following terms and conditions: 

III. TERMS OF THE SETTLEMENT 

A. Preliminary and Final Approval of a Class Settlement 

1. Defendant agrees, solely in connection with the approval of this 

Agreement, to proceed with the Settlement Class which, absent the existence of this 

Agreement, Defendant would contest.  Defendant does not agree to, and approval of 

this settlement by either or both Courts does not constitute, certification of any class or 
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appointment of particular counsel to represent a class for any purpose other than to 

effectuate the settlement described herein.  No agreements made by Defendant in 

connection with the settlement may be used by Class Counsel, Claimants, any person 

within the Settlement Class, or any other person, to later argue that Defendant waived 

its right to appeal any certification order(s).  Defendant only agrees to use the class 

definition set forth in this Agreement for purposes of supporting certification of the 

Settlement Class in the course of seeking court approval of this Agreement.  Preliminary 

or final certification of the Settlement Class will not be deemed a concession that 

certification of a litigation class is appropriate, nor is Defendant estopped or otherwise 

barred from challenging class certification in further proceedings in the Actions or in any 

other Action if the settlement is not finalized or finally approved in both Courts.  If the 

settlement is not preliminarily approved in both Courts and finally approved in both 

Courts consistent with the terms of this Agreement, the Parties will be returned to the 

status quo ante prior to execution of this Agreement for all litigation purposes as if no 

settlement had been negotiated or entered into. The Parties agree that any Preliminary 

Approval Orders and Final Approval Orders will be contingent upon both Courts 

entering materially similar Preliminary Approval Orders and Final Approval Orders. In 

the event either of the Courts does not do so, the Parties agree to seek to vacate any 

Preliminary Approval Orders and/or Final Approval Orders that have been entered 

unless the Parties jointly agree otherwise.
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2. The Parties will cooperate in seeking preliminary and final approval of the 

settlement consistent with the terms and provisions of this Agreement. 

3. The Parties will seek approval of the settlement in the EDKY Court first, 

and upon entry of a Preliminary Approval Order in the EDKY Court, the Parties will seek 

approval of a substantively matching Preliminary Approval Order in the WDKY Court. 

The Parties will then seek a Final Approval Order in the EDKY Court first, and upon 

entry of a Final Approval Order in the EDKY Court, the Parties will seek approval of a 

substantively matching Final Approval Order in the WDKY Court. The Parties further 

agree that if either of the Courts requires a different procedure, the Parties will 

cooperate in following the adjusted procedure if feasible and consistent with the ultimate 

intention of this settlement to be entered in both Courts or neither Court.  

4. Class Counsel will file applications for preliminary approval and for final 

approval of the settlement and this Agreement. Class Counsel will provide copies of the 

proposed filings to Defendant’s counsel at least ten business days in advance of any 

filing, unless the Parties agree to a shorter time period, and agree to coordinate in good 

faith regarding any edits requested by Defendant.  Claimants’ applications for 

preliminary approval will include requests for entries of the Preliminary Approval Orders, 

including approval of the Settlement Class Notice.  Claimants’ applications for final 

approval will include requests for entries of the Final Approval Orders. 

5. The Parties will recommend to the Courts the following procedures for 

opting out of the Settlement Class and for objecting to the settlement:  
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a. Only Settlement Class Members may file an objection to the 

settlement.   

b. To the extent a person within the Settlement Class attempts to both 

opt out and object to the settlement, the objection will control and the opt out will be 

deemed invalid. 

c. A person within the Settlement Class who wishes to opt out of this 

settlement must mail to the Settlement Administrator a written statement (signed and 

dated) opting out of the Settlement Class, which must: (1) include the person’s name, 

address, phone number, and all of their Upstart account number(s) or all of their 

bankruptcy case number(s); and (2) state that the person wishes to be excluded from 

the Settlement Class and understands that he or she will receive no money from the 

settlement.  Such notice must be postmarked on or before the Opt-Out Deadline set 

forth in the Preliminary Approval Orders and in the Settlement Class Notice unless the 

Courts change that date.   

d. Settlement Class Members who wish to object to the settlement 

must notify the governing Court, Class Counsel and Defendant’s Counsel, in a signed 

and dated written statement indicating their intent to object to the settlement.  The 

written statement must be filed with the governing Court and served on Class Counsel 

and Defendant’s Counsel no later than the Objection Deadline set forth in the governing 

Preliminary Approval Orders and in the Settlement Class Notice unless the Courts 

change that date.  The written statement must include the case caption along with the 
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objector’s full name, address, telephone number, and all of their Upstart account 

number(s) or all of their bankruptcy case number(s), as well as the name of all counsel 

who represent or have represented the objector in connection with the objection; an 

explanation of each objection being made; a description of the facts and/or legal 

authorities underlying each objection; a statement of whether the objector(s) and/or his 

or her counsel intends to appear at the Final Approval Hearing; a list of witnesses whom 

the objector(s) may call to testify during the applicable Final Approval Hearing; a list of 

exhibits which the objector(s) may offer during the applicable Final Approval Hearing, 

and with copies of all of the exhibits, and be signed by the objector. 

e. Settlement Class Members who fail to file and serve timely written 

objections or notice of their intent to appear and object in the manner specified above 

will be deemed to have waived any objections and will be foreclosed from making any 

objection, whether by appeal or otherwise, to this settlement. 

f. Neither the parties or any person acting on their behalf will seek to 

solicit or otherwise encourage anyone to opt out of the settlement. 

6. Claimants will request that the Courts enter Preliminary Approval Orders, 

substantially in the form attached as Exhibit A.  Among other things, the Preliminary 

Approval Orders will specifically include, for settlement purposes only, the following: 

a. Determinations that the Actions may be maintained as a class 

actions, for settlement purposes only, on behalf of the Settlement Class; 
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b. Findings that the Settlement Class Notice satisfies the 

requirements of due process, the Bankruptcy Code, the Federal Rules of Civil 

Procedure, the Rules of Bankruptcy Procedure, the Local Rules of the Courts, and any 

other applicable rules or laws; 

c. Preliminary findings that the settlement and this Agreement are fair, 

reasonable, adequate, and within the range of possible approval; 

d. Preliminary findings that Claimants fairly and adequately represent 

the interests of the Settlement Class; 

e. Preliminary findings that Class Counsel are adequate to act as 

counsel for the Settlement Class; 

f. Notification to the Trustees that absent objection, any payments 

made pursuant to this Agreement, including those for returning retained post-petition 

payments, shall be made payable to the Settlement Class Member and any claims the 

applicable trustee and/or estate may have to the funds are deemed waived; 

g. A date for the Final Approval Hearing, which the Parties will 

recommend to be no earlier than 30 days after the Opt-Out Deadline, to determine 

whether there exists any reason why the settlement should not be approved as being 

fair, reasonable and adequate, and in the best interests of the Settlement Class, and 

why judgment should not be entered thereon; 
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h. Establishment of a procedure for persons within the Settlement 

Class to opt out or for Settlement Class Members to object to the proposed settlement; 

and, 

i. Entry of a preliminary injunction as to Claimants, all persons within 

the Settlement Class and any person or entity allegedly acting on behalf of a person 

within the Settlement Class in any capacity from commencing or prosecuting against 

either of the Defendant or any of the other Released Parties any actions or proceeding 

in any court, tribunal or arbitral forum (no matter the number of arbitrators) that assert 

any of the Released Claims.  The preliminary injunction will be terminated as of the date 

the Final Approval Order is entered.   

j. Entry of a stay of all proceedings in the Actions, except as may be 

necessary to implement the settlement or comply with the terms of the Agreement. 

7. The Parties agree that the applications for preliminary approval will 

request to schedule dates for the Final Approval Hearings at a time and date mutually 

convenient for the Courts, Class Counsel, and Defendant’s Counsel, and to take place 

no later than seventy-five (75) days after the Notice Deadline or as soon as practicable 

thereafter if necessary; and to set a deadline of fifteen (15) days prior to the Final 

Approval Hearings to file the requests for final approval. Class Counsel agrees to 

provide drafts of the proposed filings no later than ten (10) business days prior to the 

filing deadline, unless the Parties agree to a shorter time period, and coordinate in good 

faith with any edits requested by Defendant. The requests for final approval will involve 
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a request that the Courts enter Final Approval Orders substantially in the form attached 

as Exhibit B.  Among other things, the Final Approval Orders will specifically include the 

following: 

a. Orders certifying the Settlement Class for settlement purposes only; 

b. Findings that Claimants fairly and adequately represent the 

interests of the Settlement Class; 

c. Findings that Class Counsel adequately represents Claimants and 

the Settlement Class; 

d. Findings that the Settlement Class Notice satisfied the 

requirements of due process, the Bankruptcy Code, the Federal Rules of Civil 

Procedure, the Rules of Bankruptcy Procedure, the Local Rules of the Courts, and any 

other applicable rules or laws; 

e. Findings that the settlement is fair, reasonable and adequate and 

that each Settlement Class Member will be bound by the Agreement, including the 

releases contained in Section III.D., below; 

f. Findings that the settlement represents a fair resolution of all claims 

asserted on behalf of the Settlement Class Members and should fully and finally resolve 

all such claims; 

g. Findings and Orders that this Agreement should be, and is, 

approved; 
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h. Orders dismissing, on the merits and with prejudice, all claims in 

the Actions and permanently enjoining each and every Settlement Class Member from 

bringing, joining, or continuing to prosecute against the Released Parties any Released 

Claims;  

i. Releasing any claims any trustees and/or estates may have to any 

funds paid to any of the Settlement Class Members; and 

j. Orders retaining jurisdiction of all matters relating to the 

modification, interpretation, administration, implementation, effectuation, and 

enforcement of this Agreement and the settlement. 

8. If either of the Courts fail for any reason to enter the Preliminary Approval 

Orders and/or Final Approval Orders with all of the material elements of the contents 

specified above or to preliminarily or finally certify the Settlement Class for settlement 

purposes consistent with the provisions hereof, or if any material provision of this 

Agreement is not approved by both Courts, or if final approval of the settlement is 

reversed on appeal or for any other reason is not effectuated, either of the Parties may 

terminate the Agreement within ten (10) calendar days following the event triggering the 

right to terminate. If the number of persons in the Settlement Class that opt-out of the 

settlement exceeds 8% of the number of all persons in the Settlement Class, then 

Defendant has ten (10) calendar days following receipt of notice of the Settlement 

Administrator’s opt-out report to exercise its right to terminate this Agreement. 
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9. If this Agreement is terminated or canceled by any Party under any of the 

terms set forth herein, then (a) this Agreement and any resulting certification of the 

Settlement Class provided for herein will be vacated and the Actions and claims may 

proceed, without prejudice to any Party’s position on the issue of class certification; (b) 

the Parties will be returned to the status quo ante with respect to every issue of fact and 

law as they stood prior to signing this Agreement, as if this Agreement had not been 

entered into; (c) neither this Agreement, nor any provision hereof, nor any orders 

entered on or pursuant to this Agreement, will be used or relied on in the Actions or any 

other proceedings for any purpose; and (d) all negotiations, proceedings and 

statements made in connection with, or leading to the signing of, this Agreement will be 

without prejudice to any person, entity, or Party and will not be deemed an admission by 

any person, entity, or Party of any act, failure to act, matter, fact, issue of law or 

proposition, and may not be used in the Actions or in any other proceeding for any 

purpose. 

In the event that the Settlement is not approved, or is terminated, canceled or 

fails to become effective for any reason, the money remaining in the Settlement Fund 

and Additional Fund (including accrued interest), less expenses and taxes incurred or 

due and owing and payable from the Settlement Fund and/or Additional Fund in 

accordance with the Agreement, shall be returned to Defendant within fifteen (15) days 

of the event that causes the Agreement to not become effective. 

Case 23-03001-grs    Doc 90-2    Filed 10/03/25    Entered 10/03/25 12:07:26    Desc
Exhibit Settlement Agreement    Page 17 of 57



18 

B. Timing of Application for Preliminary Approval 

1. Class Counsel’s application for preliminary approval in the EDKY Court 

will be filed no later than September 25, 2025 or as otherwise ordered by the EDKY 

Court. Class Counsel’s application for preliminary approval in the WDKY Court will be 

filed within ten (10) days of a Preliminary Approval Order in the EDKY Court. 

2. The Settlement Administrator will be entitled to rely upon the information 

provided by Defendant as to the e-mail and mailing addresses of persons within the 

Settlement Class, but will also cross-reference and update mailing addresses provided 

by Defendant against the National Change of Address Database, and other 

commercially reasonable means, to obtain updated address information for Class 

Members.  To the extent that a Settlement Class Notice is returned as undeliverable, 

and the Administrator is unable to obtain an alternate e-mail or mailing address for that 

Settlement Class Member, the Settlement Administrator will have no further 

responsibility to provide the Settlement Class Notice to such person(s) within the 

Settlement Class and, under such circumstances, such person(s) within the Settlement 

Class still will be deemed to have been provided with adequate notice of this settlement.  

The Parties agree that the Settlement Class records and all communications relating 

thereto and referred to herein will be treated as confidential and will not be filed nor 

communicated to any third party, other than the Settlement Administrator.  
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C. Relief to the Settlement Class 

1. Monetary Relief. Defendant will provide the following monetary relief to 

Settlement Class Members: 

a. Defendants will pay $300,000.00 as the Settlement Fund to be 

distributed among the Settlement Class Members as set forth in this Agreement. The 

Settlement Fund will cover all payments provided for under this Agreement except 

attorneys’ fees and costs, administrative costs, and any service award.  

b. Payment to the Settlement Class Members will be via check that 

the Settlement Administrator will issue and mail directly to that Settlement Class 

Member absent objection from the bankruptcy trustees. Prior to issuance of any 

payment, Class Counsel and/or Defendant’s Counsel shall attempt to secure the 

agreement of the bankruptcy trustees that any payments under this Agreement need 

not be made to the applicable trustee, including in the case of payments for retained 

post-petition payments (the “Post-Petition Payments”). In the event any trustee objects 

to any Settlement Class Member receiving any payment provided for herein, the 

payment subject to objection shall be made payable to both the Settlement Class 

Member and the trustee. Upon such payment issuing, any dispute concerning 

entitlement to the funds associated with the payment shall take place between the 

Settlement Class Member and the trustee solely in the Settlement Class Member’s 

individual bankruptcy, and no further action shall be necessary by Defendant. 
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c. The Settlement Class Members will receive equal portions of the 

Settlement Fund remaining after the following payments are provided for:  

i. Each Settlement Class Member for whom Upstart reported 

his or her account(s) to Equifax, TransUnion, or Experian 

with an account status code of either 71, 78, 80, 82, 83, 84, 

or 97 while their bankruptcy was pending and without a 

Consumer Information Indicator, will receive $100 in addition 

to their pro rata share of the Settlement Fund and any 

amount to be paid under Section C(1)(c)(ii). 

ii. Each Settlement Class Member for whom Upstart received 

one or more payments from the Settlement Class Member 

while his or her bankruptcy was pending and where Upstart 

retained the payment(s) without a valid basis to do so, will 

receive $800 in addition to their pro rata share of the 

Settlement Fund and any amount to be paid under Section 

C(1)(c)(i). In addition, for each such person, either they or 

their bankruptcy trustee shall receive a refund of the retained 

amount in accordance with the handling set forth in Section 

C(1)(b) above.  

d. Under no circumstances shall the payments described herein 

exceed the total sum of $300,000.00. 
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e. No portion of the Settlement Fund will revert to Defendant. 

2. Injunctive Relief. After this Action was filed, Defendant instituted a 

revised policy intended to ensure that it ceases communications and collections with 

Kentucky debtors as early as practicable after an account holder files for bankruptcy, 

and aimed at ensuring any accounts subject to a bankruptcy stay now or in the future 

are reported with the appropriate Consumer Information Indicator to the extent 

Defendant continues to report the account. Defendant agrees, for a period of five years 

after the Final Approval Orders are entered, to maintain this or a materially similar policy 

in force unless material adjustments are needed to remain compliant with the 

Bankruptcy Code or other laws or regulations, and to implement procedures aimed at 

effectuating the policy. Defendant further agrees that if it discovers that it has taken 

post-petition payments automatically and in violation of its policy, it will conduct a review 

to determine the appropriate handling of those funds. 

D. Release of Claims 

1. Upon the Effective Date, each Settlement Class Member, their respective 

heirs, executors, co-debtors, administrators, representatives, agents, attorneys, 

partners, successors, predecessors-in-interest, trustees, and assigns will be deemed to 

have fully released and forever discharged Defendant and each of its respective 

present, former and future direct and indirect parent companies, affiliates, subsidiaries, 

successors, predecessors-in-interest and/or any financial institutions, corporations, 

trusts or other entities that may hold or have held any interest in any account or any 
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receivables relating to any account, or any receivables or group of receivables, or any 

interest in the operation or ownership of Defendant, and all of the aforementioneds’ 

respective officers, directors, employees, agents, attorneys, insurers, vendors and 

assigns, from any and all rights, duties, obligations, claims, actions, causes of action or 

liabilities, whether arising under local, federal or state law, whether by statute, contract, 

common law, or equity, whether known or unknown, suspected or unsuspected, 

asserted or unasserted, foreseen or unforeseen, actual or contingent, liquidated or 

unliquidated, as of the date of entry of the Final Approval Orders that relate to or arise 

from any claims for damages, sanctions, punitive damages, or attorneys’ fees as 

alleged in the Actions, including but not limited to any claims concerning 

communications, credit reporting and/or collections that occur while a bankruptcy is 

pending and/or after a discharge is entered. Nothing in this Agreement impacts the 

validity of any underlying debt obligation, if any, that remains. 

E. Payment of Incentive Award. 

Class Counsel will make applications to the Courts for an aggregate incentive 

award of $10,000 to be split evenly by each of three Claimants.  Defendant agrees not 

to object to such an application, so long as the incentive award requested by Class 

Counsel does not exceed such amount.  No later than 7 days after the Effective Date, 

Claimants will each provide a completed Form W-9 to Defendant.  Within 30 days of 

receipt of both Claimants’ Form W-9, the Settlement Administrator will pay, from the 

Additional Fund, any incentive award by check(s) payable to Claimants and send or 
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deliver the checks to Class Counsel.  The Parties agree that the amount of the incentive 

award is not part of the substantive terms of this settlement and will be considered by 

the Court separately from the Court’s consideration of the fairness, reasonableness, 

and adequacy of the settlement.  The settlement is not conditioned upon the Court’s 

approval of any minimum amount of such incentive award. 

F. Settlement Administration and Implementation 

1. The Settlement Administrator will administer various aspects of the 

Agreement as described in the next paragraphs and perform other functions specified 

for the Settlement Administrator elsewhere in this Agreement, including, but not limited 

to, providing Settlement Class Notice; establishing and maintaining the Settlement 

Website; making distributions from the Settlement Account; and paying the remainder of 

the Settlement Account to Defendant in the event of a termination of the Agreement. 

2. Within fourteen (14) days following the Effective Date, Defendant will 

provide the Settlement Administrator with $300,000 as the Settlement Fund for payment 

to Settlement Class Members as set forth in Section III.C., above. The Settlement 

Administrator will then deposit the funds in the Settlement Account. 

3. Except as provided in Sections III.B.2 and III.B.3, above, Defendant will 

pay all costs associated with administering the settlement, including but not limited to 

the fees and expenses of the Settlement Administrator, up to a maximum of $25,000. 

This amount will be paid through the Additional Fund. 
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4. Within fourteen (14) days following the Effective Date, Defendant will  

provide the Settlement Administrator with $135,000 as the Additional Fund, consisting 

of funds to cover up to $100,000 for attorneys’ fees and costs, up to $10,000 for 

incentive awards, and up to $25,000 for administrative costs.  

5.   Any costs by the Settlement Administrator that exceed $25,000 will be 

paid from the Additional Fund.  

6. No more than ten (10) calendar days after Claimants seek a Preliminary 

Approval Order in either Court, the Settlement Administrator will send the notices 

required by the Class Action Fairness Act (CAFA), 28 U.S.C. § 1715. 

7. The Settlement Administrator will establish and maintain a settlement 

website as a means for persons in the Settlement Class to obtain notice of and 

information about the Agreement, through and including hyperlinked access to this 

Agreement, any class notice forms, the Preliminary Approval Orders, and such other 

documents as Class Counsel and Defendant’s Counsel agree to post or that either or 

both of the Courts order posted on the settlement website; and provide other 

functionality as agreed upon with the Parties. The Settlement Agreement and 

Preliminary Approval Orders will be published on the Settlement Website, and the 

Settlement Website shall remain operational until 60 days after the Effective Date; 

8. The Settlement Administrator will establish and maintain an automated 

toll-free telephone line for persons in the Settlement Class to call with settlement-related 

inquiries, and provide answers based upon a script agreed upon by Class Counsel and 
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Defendant’s Counsel to common questions of persons in the Settlement Class who call 

with or otherwise communicate such inquiries. 

9. The Settlement Administrator will respond to any mailed and/or e-mailed 

inquiries from persons in the Settlement Class and process all opt-out requests. To the 

extent Settlement Administrator is unable to answer any questions, it shall direct the 

question to Class Counsel and Defendant’s Counsel, while maintaining the identity of 

the individual anonymous unless both Class Counsel and Defendant’s Counsel agree 

otherwise. 

10. The Settlement Administrator will perform any additional settlement 

administration-related functions as agreed upon by Class Counsel and Defendant’s 

Counsel. 

11. On or before the Notice Deadline, the Settlement Administrator will format 

the Settlement Class Notice approved by the Court and mail or cause Settlement Class 

Notices to be sent to persons within the Settlement Class by two methods: (1) notice  

will deposited with the United States Postal Service, first class postage prepaid at the 

address maintained by Defendant; and, (2) via e-mail at the email address maintained 

by Defendant.   

12. Within 10 days after the Opt-Out Deadline, the Settlement Administrator 

will file a declaration or other certification with the Courts that sets forth in detail the 

efforts taken to comply with the requirements of the Preliminary Approval Orders, 

including but not limited to the actions taken to mail and re-mail notices, the results of 
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the mailing (i.e., number of pieces mailed and returned, number of pieces re-mailed, 

and returns from re-mailing), the names of each person in the Settlement Class who 

requested exclusion, and the date each such exclusion request was received. 

13. The Settlement Administrator and Class Counsel will share with each 

other and with Defendant’s Counsel, within three business days of receipt, all requests 

for exclusion and objections received from persons within the Settlement Class.   

14. The Settlement Administrator will mail settlement checks to Settlement 

Class Members on or before the Distribution Date.  The checks will expire 180 days 

after the date of issuance and will so state on the front of each check.  No settlement 

check will be re-mailed on or after 150 days following the Distribution Date. 

15. Any funds remaining from uncashed settlement checks 10 days after all 

checks have expired will be first applied to any amount of administrative costs in excess 

of $25,000, and then, if any funds remain, disbursed as a cy pres award to Northern 

Kentucky Legal Aid Society, Inc. d/b/a Legal Aid of the Bluegrass, 104 East 7th Street, 

Covington, KY 41011.    

G. Payment of Reasonable Attorney’s Fees and Costs 

1. Defendant will not oppose a request by Claimants for an award of 

reasonable attorneys’ fees and costs in an amount not to exceed $50,000 from each 

Court (for a combined maximum of $100,000), separate from and without reduction to 

the Settlement Fund.  No later than 7 days after the Effective Date, Class Counsel will 

each provide a completed Form W-9 to Defendant and instructions as to how payment 
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should be allocated among Class Counsel, if at all.  Within 30 days of receipt of each 

Class Counsel’s Form W-9 and payment instructions, payment in the amount approved 

by the Court for attorney’s fees and costs will be made by checks and delivered by the 

Settlement Administrator to Class Counsel using the Additional Fund.   

2. The Parties agree that the amount of the attorneys’ fees and cost award is 

not part of the substantive terms of this settlement and will be considered by the Court 

separately from the Court’s consideration of the fairness, reasonableness, and 

adequacy of the settlement.  The settlement is not conditioned upon the Court’s 

approval of any minimum amount of such award. 

3. In the event any amount of the Additional Fund remains after satisfaction 

of the attorneys’ fees and costs, the administration costs, and incentive awards, those 

remaining funds will be disbursed as a cy pres award to Northern Kentucky Legal Aid 

Society, Inc. d/b/a Legal Aid of the Bluegrass, 104 East 7th Street, Covington, KY 

41011. 

H. General Provisions 

1. The Parties agree to cooperate and use their best efforts to effectuate 

Final Approval of this Agreement.   

2. All relevant approval and Court filing dates will be scheduled to ensure 

compliance with CAFA.  Claimants and Class Counsel will cooperate reasonably with 

Defendant and Defendant’s Counsel to ensure compliance so that the releases 

described in Section III.D. above are fully enforceable.  The Settlement Administrator 
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will be responsible for sending the CAFA Notice.  The expense of sending the CAFA 

Notice will be taken from the Additional Fund. 

3. Defendant expressly denies any liability or any wrongdoing in the Actions 

and with respect to the Released Claims.  Neither the Agreement, nor any act 

performed or document executed pursuant to or in furtherance of the settlement: (a) is 

or may be deemed to be or may be used as an admission of, or evidence of, the validity 

of any claim, or of any wrongdoing or liability of Defendant; (b) is or may be deemed to 

be or may be used as an admission of, or evidence of, any fault or omission of 

Defendant in any civil, criminal or administrative proceeding in any court, administrative 

agency, or other tribunal; and (c) is or may be deemed to be a waiver by Defendant or 

any of the other Released Parties of their right to defend themselves against the Actions 

or any other actions on any and all available grounds, including, without limitation, by 

filing challenges, if necessary, to pleadings and appealing class certification. 

4. Claimants continue to maintain that the claims asserted in the Actions 

have merit but have nevertheless agreed to settle the Released Claims.  Neither the 

Agreement, nor any act performed or document executed pursuant to or in furtherance 

of the settlement: (a) is or may be deemed to be or may be used as an admission of, or 

evidence of, the invalidity of any claim, or of any wrongdoing or liability of Defendant; 

and, (b) is or may be deemed to be or may be used as an admission of, or evidence of, 

the value of any violation of the automatic stay by Defendant or any other person in any 
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civil, criminal, or administrative proceeding in any court, administrative agency or other 

tribunal.   

5. This Agreement is the result of arms’ length negotiations between 

Claimants’ Counsel on behalf of Claimants and the Settlement Class, Defendant and 

Defendant’s Counsel.  Because no single Party is the “drafter” of this Agreement, it will 

not be construed against or in favor of any Party. 

6. The Parties acknowledge, warrant, represent, and agree that, in executing 

and delivering this Agreement: they do so freely, knowingly and voluntarily; they had an 

opportunity to and did discuss its terms and their implications with legal counsel; they 

are fully aware of the contents and effect of the Agreement; and that such execution 

and delivery is not the result of any fraud, duress, mistake, or undue influence 

whatsoever. 

7. The terms of this Agreement will apply to the Parties as well as their heirs, 

successors, assigns, and co-debtors.  Claimants represent and warrant that they have 

not assigned, transferred or granted, or purported to assign, transfer, or grant, any of 

the claims, demands, or causes of action disposed of by this Agreement. 

8. This Agreement constitutes the entire agreement between Claimants, on 

the one hand, and Defendant, on the other, with respect to the settlement of the 

Actions.  No representation, warranty, or inducement has been made by Claimants to 

Defendant, or by any Defendant to Claimants, concerning the terms or effect of this 

Agreement or the Released Claims, other than as expressly set forth in this Agreement.  
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This Agreement supersedes all prior negotiations, statements, and agreements 

between Claimants, on the one hand, and Defendant, on the other, with respect to the 

settlement of the Actions. 

9. This Agreement may be amended or modified only by a written instrument 

executed by all Parties, their respective successors-in-interest, or by their respective 

counsel. 

10. This Agreement may be executed in multiple counterparts, each of which 

will be treated as an original.  For convenience, the several signature pages may be 

collected and annexed to one or more documents to form a complete counterpart.  

Photocopies and electronic copies of executed copies of this Agreement may be treated 

as originals. 

11. Each counsel or other person executing this Agreement or any other 

document related to the settlement on behalf of any Party hereto hereby warrants that 

such person has the full authority to do so. 

12. If the Courts indicate, prior to making a final ruling on the settlement, that 

the Agreement will not be approved unless certain material changes are made, the 

Parties will remain bound to the remaining terms of this Agreement (the terms to which 

the Court has not requested revision) for sixty (60) calendar days while the proposed 

changes are discussed and, if no agreement is reached concerning a revised settlement 

proposal, then any Party may unilaterally terminate this Agreement, or the Parties may 
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jointly ask the Court for sufficient additional time to seek approval of the Agreement as 

revised. 

13. In any dispute between the Parties regarding the terms of this Agreement, 

all terms of this Agreement will be governed by and interpreted according to federal law, 

without reference to its conflict-of-law principles. 

14. No party to this Agreement will issue any press release, communicate with 

the media or otherwise engage in any advertising campaigns regarding the settlement.   

15. The failure of any Party to enforce at any time any provision of this 

Agreement will not be construed to be a waiver of such provision, or any other 

provision, nor in any way to affect the validity of this Agreement or any part hereof, or 

the right of any party thereafter to enforce that provision or each and every other 

provision.  No waiver of any breach of this Agreement will constitute or be deemed a 

waiver of any other breach. 

IN WITNESS WHEREOF, the Parties and their counsel have caused this 

Agreement to be executed, dated as of the last date shown below. 

DATED:   September ____, 2025 ______________________________ 
Melanie Kay Stephens 

DATED:   September ____, 2025 ______________________________ 
Jessica Johnson 

DATED:   September ____, 2025 
______________________________ 
David Brody 
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Appendix A 

CERTAIN COMMUNICATIONS 

[Urgent] Information about scheduled credit reporting for your Upstart Loan account 
[Urgent] Information about your scheduled Upstart Loan payment 
[Urgent] Information about your scheduled Upstart payment 
[Urgent] Notice Regarding your Upstart Loan Payment 
Act soon before you're charged a late fee 
Assistance is available for your Upstart loan 
Don't forget to make a payment on your Upstart loan 
Hardship Acceptance - Follow Up Hardship Assistance Plan Retracted 
Important Information | Upstart loan 
Important Information about your Account 
Important information about your scheduled Upstart Loan payment 
Important Upstart Late Fee Notice 
It's Important That We Hear From You 
Making a payment can help you avoid a late fee 
Missed payment on your Upstart-partnered loan 
Monthly payment reminder 
NAME, assistance with your loan may be available 
NAME, payment for your loan has not been received. 
NAME, you have an update regarding potential late fees 
NAME, you have an update regarding your account 
NAME, your loan payment date has passed NAME, your next payment is coming up 
NAME, your payment grace period ends tomorrow 
NAME, your payment is X days past due 
NAME, your payment is past due 
NAME, your payment was due DATE 
Notice of Debt Acceleration 
Notice of Default and Right to Cure 
Notice regarding your Upstart loan payment Past Due Balance 
Payment for your Upstart loan has not been received 
Still having trouble with your loan payment? 
Thank you for scheduling your payment 
Your final Upstart payment is coming up 
You're not alone - we're here to help 
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Appendix B 

SETTLEMENT SCHEDULE1

Plaintiffs’ Counsel Provides Copy of 
Motion for Preliminary Approval 

10 Business Days Before Filing 

Motion for Preliminary Approval Filed in 
Eastern District 

After Expiration of 10 Business Days 
Following Motion Being Provided to 

Defendant or Upon Approval by Defendant 

CAFA Notice Sent by Settlement 
Administrator 

10 Days After Filing of Motion for 
Preliminary Approval  

Hearing on Motion for Preliminary 
Approval in Eastern District 

As Soon as Practicable After Filing 

Motion for Preliminary Approval Filed in 
Western District 

10 Days Following Entry of Order Granting 
Preliminary Approval in Eastern District 

Hearing on Motion for Preliminary 
Approval in Western District 

As Soon as Practicable After Filing 

Notice Deadline 
30 Days After Entry of Substantially 

Similar Orders in Both Courts Granting 
Motions for Preliminary Approval 

Objection Deadline 
75 Days After Entry of Substantially 

Similar Orders in Both Courts Granting 
Motions for Preliminary Approval 

1 This is included for ease of reference. For more complete descriptions of the deadlines, 

see the Settlement Agreement. 
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Opt-Out Deadline 
75 Days After Entry of Substantially 

Similar Orders in Both Courts Granting 
Motions for Preliminary Approval

Deadline for Opt-Out report 10 Days after Opt-Out Deadline 

Deadline for Defendant to Terminate 
Agreement if Opt-Out Threshold 

Exceeded 
10 Days after Receipt of Opt-Out Report 

Motions for Final Approval  15 Days Before Final Approval Hearings 

Deadline for Final Approval Hearings 
105 Days After Entry of Substantially 

Similar Orders in Both Courts Granting 
Motions for Preliminary Approval or as 

soon as practicable thereafter if 
necessary, with the First Hearing in the 

Eastern District 

Effective Date 

7 Days After Entry of the Final Approval 
Orders by Both Courts without Material 

Change, Expiration of the Time to 
Challenge the Final Approval Orders, and 
Upon Final Resolution of any Proceedings 

Challenging the Final Approval Orders 

Deadline for Defendant to Deposit Funds 
with Settlement Administrator 

14 Days After Effective Date 

Distribution Date  15 Business Days After the Effective Date 
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UNITED STATES BANKRUPTCY COURT  
EASTERN DISTRICT OF KENTUCKY 

FRANKFORT DIVISION 

In re: 

MELANIE KAY STEPHENS  

Debtors/Plaintiff 

vs. 

UPSTART NETWORK, INC. 

Case No.: 18-30032 

Chapter 7 

Judge Gregory R. Schaaf 

[PROPOSED] ORDER: (1) CONDITIONALLY CERTIFYING SETTLEMENT CLASS; 
(2) PRELIMINARILY APPROVING CLASS ACTION SETTLEMENT; (3) 

APPROVING NOTICE PLAN; AND (4) SETTING FINAL APPROVAL HEARING 

This matter came before the Court on Claimants’ Motion for Preliminary Approval 

of the proposed class action settlement (the “Settlement”) in the case entitled In re 

Stephens, United States Bankruptcy Court for the Eastern District of Kentucky, Case 

No. 18-30032 (the “Action”).  The Settlement arises out of the Complaint filed on 

January 18, 2023 by Melanie Stephens and later amended to include Jessica Johnson 

(“Claimants”), individually and on behalf of all others similarly situated, against 

Defendant, Upstart Network, Inc. (“Defendant” and, together with Claimants, the 

“Parties”).  Based on this Court’s review of the Parties’ Settlement Agreement (the 

“Agreement”), Debtors’ Motion for Preliminary Approval of Settlement, and the 

arguments of counsel, THE COURT HEREBY FINDS AND ORDERS AS FOLLOWS: 

1. Settlement Terms.  Unless otherwise defined herein, all terms in this 

Order shall have the meanings ascribed to them in the Agreement.   

2. Jurisdiction.  The Court has jurisdiction over the subject matter of the 

Action, the Parties, and all Persons within the Settlement Class. 

EXHIBIT A
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3. Scope of Settlement.  The Agreement resolves all claims alleged in the 

Amended Complaint filed in the United States Bankruptcy Court for the Eastern District 

of Kentucky on September 24, 2025 as well as all claims alleged in In re Brody, United 

States Bankruptcy Court for the Western District of Kentucky, Case No. 25-03044 (the 

“WD Action”).   

4. Preliminary Approval of Proposed Agreement.  The Court has conducted a 

preliminary evaluation of the Settlement as set forth in the Agreement, and preliminarily 

finds that:  (a) the terms of the Agreement are fair, reasonable and adequate to the 

Class Members, and should be approved by the Court; (b) the Agreement has been 

negotiated in good faith at arm’s length between experienced attorneys familiar with the 

legal and factual issues of this case; and (c) with respect to the forms of notice of the 

material terms of the Settlement to Persons within the Settlement Class for their 

consideration (Ex. C to the Agreement), that notice is appropriate and warranted.  

Therefore, the Court grants preliminary approval of the Agreement, subject to further 

consideration at the Final Approval Hearing described below, and, subject to approval in 

WD Action,  directs the Parties to perform and satisfy the terms and conditions of the 

Agreement that are thereby triggered. 

5. Class Certification for Settlement Purposes Only.  The Court, pursuant to 

Federal Rule of Civil Procedure 23, which is made applicable to this proceeding 

pursuant to Federal Rule of Bankruptcy Procedure 7023, conditionally certifies, for 

purposes of this Settlement only, the following Settlement Class: 

All individuals who (a) filed a Chapter 7 or Chapter 13 bankruptcy petition 
in the Eastern District of Kentucky; (b) had a loan originated through and/or 
serviced by Defendant; and (c) were sent one or more post-filing 
Communications between January 1, 2018 and December 31, 2024 from 
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Defendant more than five days after their bankruptcy petition was filed and 
while their bankruptcy petition remained pending. 

Excluded from the Settlement Class are all persons who have executed a 

release of the rights claimed in either of the Actions; all Upstart’s officers and directors 

during the relevant time period as well as members of their immediate families, and their 

legal representatives, heirs, successors or assigns; and any judge to whom this action 

is or has been assigned and any member of his or her immediate family.   

The Court preliminarily appoints Robert R. Sparks of Strauss Troy Co. LPA, 

Matthew Sanning, and John Simms of Atkinson, Simms & Kermode PLLC as Class 

Counsel pursuant to Federal Rule of Civil Procedure 23. 

The Court preliminarily appoints Claimants to act as class representatives of the 

Settlement Class pursuant to Federal Rule of Civil Procedure 23. 

6. Preliminary Findings.  In connection with this conditional certification, the 

Court makes the following preliminary findings for settlement purposes only: 

(a) The Settlement Class appears to be so numerous that joinder of all 

members is impracticable; 

(b) There appear to be questions of law or fact common to the 

Settlement Class for purposes of determining whether the Settlement should be 

approved; 

(c) Claimants’ claims appear to be typical of the claims of the Class 

Members being resolved through the Settlement; 

(d) Claimants appear to be capable of fairly and adequately protecting 

the interests of all members of the Settlement Class in connection with the Settlement; 
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(e) For purposes of determining whether the Agreement is fair, 

reasonable and adequate, common questions of law or fact appear to predominate over 

any questions affecting only individual members of the Settlement Class; accordingly, 

the Settlement Class appears to be superior to other available methods for the fair and 

efficient settlement of the claims of the Settlement Class. 

7. Final Approval Hearing.  At _____ _.m. on __________, 2025, in Room 

#200 of United States Bankruptcy Court, 100 E Vine St # 200, Lexington, KY 40507, or 

at such other date and time later set by Court Order, this Court will hold a Final 

Approval Hearing on the fairness, adequacy and reasonableness of the Agreement and 

to determine whether: (a) final approval of the Settlement embodied in the Agreement 

should be granted; and (b) Class Counsel’s application for attorneys’ fees and 

expenses, and incentive awards to Claimants, should be granted, and in what amount.  

No later than _______, 2025, which is fifteen (15) days prior to the Final Approval 

Hearing, papers in support of final approval of the Settlement and response to any 

written objections must be filed. Attendance at the Final Approval is not mandatory and 

Class Members need not appear or take any other action to indicate their approval of 

the Agreement. The Court may change the day of the Final Approval Hearing without 

further notice to the Class Member. 

8. Settlement Administrator.  American Legal Claim Services, LLC 

(Settlement Administrator”), is hereby appointed as the Settlement Administrator and 

shall perform all the duties of the Settlement Administrator as set forth in the Agreement 

and this Order. All reasonable expenses incurred in identifying and notifying the 
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Settlement Class Members, and administering and distributing the settlement funds, 

shall be paid for as set forth in the Agreement. 

9. Settlement Website.  No later than 30 days following entry of an order 

preliminarily approving this Settlement in the WD Action, the Settlement Administrator 

shall cause the Settlement Agreement and Preliminary Approval Orders to be published 

on a website located at UNIClassAction.com (the “Website”). This Website shall remain 

operational until 60 days after the Effective Date. 

10. Class Notice.  The Court approves the proposed plan for giving notice to 

the Settlement Class directly using e-mail and United States Postal Service, as more 

fully described in Claimants’ Motion for Preliminary Approval and the Agreement 

(“Notice Plan”).  The Notice Plan, in form, method and content, complies with the 

requirements of Federal Rule of Civil Procedure 23 and all other rules of Court 

applicable to such Notice, and with due process, and constitutes the best notice 

practicable under the circumstances, and shall constitute sufficient notice to all persons 

entitled thereto.  The Court approves, as to form and content, the Class Notice attached 

as Exhibit C to the Agreement.  The Court hereby directs the Parties and the Settlement 

Administrator to complete all aspects of the Notice Plan no later than thirty (30) days 

following entry of a Preliminary Approval Order in the WD Action, or the next business 

day thereafter if that day is on a weekend or holiday (“Notice Deadline”).  The 

Settlement Administrator shall commence all aspects of the Notice Plan in accordance 

with the Agreement and this Order, and will file with the Court by no later than ten (10) 

days after the Opt-Out Deadline, proof that notice was provided in accordance with the 

Agreement and this Order. 
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11. Opt-Out and Objection Deadline.  Persons within the Settlement Class 

who wish to either object to the Settlement or request exclusion from the Settlement 

Class must do so by forty-five (45) calendar days after the Notice Deadline.  Persons 

within the Settlement Class may not both object and opt-out.  If a Person both requests 

to opt-out and objects, the request to opt-out will control. 

12. Exclusion from the Settlement Class.  To request exclusion from the 

Settlement Class, a Person within the Settlement Class must follow the directions in the 

Class Notice (as confirmed on the Website), and send a compliant request to the 

Settlement Administrator at the address designated in the Class Notice that is 

postmarked on or before the Opt-Out and Objection Deadline.  Exclusion requests 

must:  (1) include the person’s name, address, phone number, and either all of their 

Upstart account number(s) or all of their bankruptcy case number(s); and (2) state that 

the person wishes to be excluded from the Settlement Class and understands that he or 

she will receive no money from the settlement.  No request for exclusion will be valid 

unless all of the foregoing information is included.  No Person within the Settlement 

Class, or any person acting on behalf of or in concert or participation with that Person 

within the Settlement Class, may exclude any other Person from the Settlement Class.  

The Settlement Administrator will retain a copy of all requests for exclusion.  Not later 

than ten (10) days after the Opt-Out Deadline, the Settlement Administrator will file 

under seal with the Court a declaration that lists all of the exclusion requests received.  

13. Binding Effect.  All Persons who submit valid and timely requests for 

exclusion shall have no rights under the Settlement Agreement, shall not share in the 

distribution of the settlement funds, and shall not be bound by the final judgment 
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entered in the litigation. All Settlement Class Members will be bound by all 

determinations and judgments concerning the Settlement. 

14. Objections to the Settlement.  Any member of the Settlement Class who 

has not requested exclusion may object to the fairness, reasonableness or adequacy of 

the Agreement.  To object, Settlement Class Members must follow the directions below 

and in the Class Notice and notify the Court, Class Counsel and Defendant’s Counsel, 

in a signed and dated written statement indicating their intent to object to the settlement.  

The written statement must be filed with the Court and served on Class Counsel and 

Defendant’s Counsel no later than the Opt-Out and Objection Deadline.  Settlement 

Class Members must mail the objection by the Opt-Out and Objection Deadline to each 

of the following:  (i) Class Counsel – Robert R. Sparks, Strauss Troy Co., LPA, The 

Federal Reserve Building, 150 East Fourth Street, Cincinnati, Ohio 45202-4018; and (ii) 

Defendant’s Counsel – Joseph Apatov, McGlinchey Stafford, 101 NE 3rd Avenue, Suite 

1810, Ft. Lauderdale, FL 33301. The written objection must include: the case caption of 

this lawsuit; the objector’s full name, address, telephone number, and all of their Upstart 

account number(s) or all of their bankruptcy case number(s), as well as the name of all 

counsel who represent and/or represented the objector in connection with the objection; 

an explanation of each objection being made; a description of the facts and/or legal 

authorities underlying each objection; a statement of whether the objector(s) and/or his 

or her counsel intends to appear at the Final Approval Hearing; a list of witnesses whom 

the objector(s) may call to testify during the applicable Final Approval Hearing; a list of 

exhibits which the objector(s) may offer during the applicable Final Approval Hearing, 

including copies of all of the exhibits, and be signed by the objector.  The Court will not 

Case 23-03001-grs    Doc 90-2    Filed 10/03/25    Entered 10/03/25 12:07:26    Desc
Exhibit Settlement Agreement    Page 42 of 57



8 

consider an objection unless the objection includes all of the foregoing information.  Any 

Settlement Class Member who fails to comply with this paragraph will not be permitted 

to object to the Settlement at the Final Approval Hearing, will be foreclosed from 

seeking any review of the Settlement by appeal or other means, will be deemed to have 

waived his, her or its objections, and will be forever barred from making any objections 

in the Action or any other related action or proceeding.  All Settlement Class Members 

will be bound by all determinations and judgments in the Action, whether favorable or 

unfavorable to the Settlement Class.  

15. Objections by Trustees.  All payments to the Settlement Class Members 

pursuant to this settlement, including the return of retained post-petition payments, shall 

be paid to the Settlement Class Members absent timely objection from any trustee 

asserting an interest in the funds. In the event a trustee objects to payment of funds to 

any Settlement Class Member, the check shall be made payable to both the Settlement 

Class Member and the trustee jointly and delivered to the trustee, after which any 

dispute concerning entitlement to the funds shall take place between the Settlement 

Class Member and the trustee in the individual Settlement Class Member’s bankruptcy 

action. The trustees of this Court have received notice of this settlement and must 

assert any objections and/or claims to the funds within forty-five (45) days of this Order 

or any such claim is released. 

16. Redaction.  For any objection filed, the Clerk of the Court is ordered to 

redact any social security number, street address, telephone number and last name 

except first letter of last name in order to protect the objector’s privacy.  The objector’s 

first name and city, state and zip code, as well as the objection, will not be redacted. 
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17. Stay of Other Proceedings.  Pending the final approval of the proposed 

Settlement, all non-settlement related proceedings in the Action are stayed.  Further, 

pending the final approval of the proposed Settlement, Claimants and all Persons within 

the Settlement Class are hereby stayed and enjoined from commencing, pursuing, 

maintaining, enforcing or prosecuting, either directly or indirectly, any Released Claims 

in any judicial, administrative, arbitral or other forum, against any of the Released 

Parties.  Such injunction will remain in force until the Court enters the Final Approval 

Order or until such time as the Parties notify the Court that the Settlement has been 

terminated.  Nothing herein will prevent any Person in the Settlement Class, or any 

person actually or purportedly acting on behalf of any such person(s), from taking any 

actions to stay or dismiss any Released Claim(s).  This injunction is necessary to 

protect and effectuate the Agreement, this Preliminary Approval Order, and the Court’s 

flexibility and authority to effectuate the Agreement and to enter judgment when 

appropriate, and is ordered in aid of this Court’s jurisdiction and to protect its judgments.  

This injunction does not apply to any Person who properly requests exclusion from the 

Settlement in the manner set forth herein. 

18. Failure to Finally Approve Settlement.  If for any reason whatsoever this 

Settlement is not finalized or the Settlement as detailed in the Agreement is not finally 

approved by the Court or if the Bankruptcy Judge for the Western District of Kentucky in 

Brody v. Upstart Network, Inc., Case No. 25-03044 does not finally approve the 

Settlement, the certification of the Settlement Class shall be void and the Parties and 

the Action will return to the status quo as it existed prior to the Agreement, and no 

doctrine of waiver, estoppel or preclusion will be asserted in the Action or in any other 
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proceeding in relation to this Settlement.  No agreements, documents or statements 

made by or entered into by any Party in connection with the Settlement may be used by 

Claimants, any Person in the proposed Settlement Class, Defendant or any other 

person to establish liability, any defense and/or any of the elements of class 

certification, whether in the Action or in any other proceeding.  In the event that the 

Settlement is not approved, or is terminated, canceled or fails to become effective for 

any reason, the money remaining in the Settlement Fund and Additional Fund (including 

accrued interest), less expenses and taxes incurred or due and owing and payable from 

the Settlement Fund and/or Additional Fund in accordance with the Agreement, shall be 

returned to Defendant within fifteen (15) days of the event that causes the Agreement to 

not become effective. 

19. No Admission of Liability.  The Agreement and any and all negotiations, 

documents, and discussions associated with it, will not be deemed or construed to be 

an admission or evidence of any violation of any statute, law, rule, regulation or principle 

of common law or equity, or of any liability or wrongdoing by Defendant, or the truth of 

any of the claims.  Evidence relating to the Agreement will not be discoverable or used, 

directly or indirectly, in any way, whether in the Action or in any other action or 

proceeding, except for purposes of demonstrating, describing, implementing or 

enforcing the terms and conditions of the Agreement, this Order and the Final Approval 

Order. 

20. Reasonable Procedures to Effectuate the Settlement.  Counsel are hereby 

authorized to use all reasonable procedures in connection with approval and 

administration of the Settlement that are not materially inconsistent with this Order or 
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the Agreement, including making, without further approval of the Court, minor changes 

to the form or content of the Class Notice and other exhibits that they jointly agree are 

reasonable and necessary.  The Court reserves the right to approve the Agreement with 

such modifications, if any, as may be agreed to by the Parties without further notice to 

persons within the Settlement Class. The Court also reserves the right to adjourn, 

continue or otherwise change the date of the Final Approval Hearing without further 

notice to the Class Members, and retains jurisdiction to consider all further applications 

arising out of or connected with the Agreement.  

21. Conditional Approval.  This Order is conditioned upon the Settlement 

being approved in the WD Action. Upon receiving notice by either or all of the Parties 

that the Settlement was not approved in the WD Action, this Order is vacated and, upon 

request of the Parties, this Court will hold a hearing within sixty (60) days to determine 

whether this Order or a similar Order should be re-entered. Until that time, this Action 

will remain stayed. 

IT IS SO ORDERED. 

Dated:________________________ ______________________________________ 
Hon. Gregory Schaff 
United States Bankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT  
EASTERN DISTRICT OF KENTUCKY 

FRANKFORT DIVISION 

In re: 

MELANIE KAY STEPHENS  

Debtors/Plaintiff 

vs. 

UPSTART NETWORK, INC. 

Case No.: 18-30032 

Chapter 7 

Judge Gregory R. Schaaf 

[PROPOSED] FINAL JUDGMENT AND ORDER OF DISMISSAL  

The Court having held a Fairness Hearing on ____________, 2025, ____ -.m., notice of 

the Fairness Hearing having been duly given in accordance with this Court’s Order (1) 

Conditionally Certifying Settlement Class, (2) Preliminarily Approving Class Action 

Settlement; (3) Approving Notice Plan, and (4) Setting Final Approval Hearing 

(“Preliminary Approval Order”), and having considered all matters submitted to it at 

the Fairness Hearing and otherwise, and finding no just reason for delay in entry of this 

Final Judgment and good cause appearing therefore, 

It is hereby ORDERED, ADJUDGED AND DECREED as follows: 

1. The Settlement Agreement, including its exhibits, fully executed on 

______________, 2025 (the “Agreement”), and the definitions contained therein are 

incorporated by reference in this Order.  The terms of this Court’s Preliminary Approval 

Order (ECF No. ___) are also incorporated by reference in this Order. 

Exhibit B
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2. This Court has jurisdiction over the subject matter of this Action and over 

the Parties pursuant to 28 U.S.C. § 1334, including all Persons within the Settlement 

Class certified for settlement purposes in this Court’s Preliminary Approval Order.   

3. The term “Settlement Class” means: All individuals who (a) filed a Chapter 

7 or Chapter 13 bankruptcy petition in the Eastern District of Kentucky; (b) had a loan 

originated through and/or serviced by Defendant; and (c) were sent one or more post-

filing Communications between January 1, 2018 and December 31, 2024 from 

Defendant more than five days after their bankruptcy petition was filed and while their 

bankruptcy petition remained pending. Excluded from the Settlement Class are all 

persons who have executed a release of the rights claimed in either of the Actions; all 

Upstart’s officers and directors during the relevant time period as well as members of 

their immediate families, and their legal representatives, heirs, successors or assigns; 

and any judge to whom this action is or has been assigned and any member of his or 

her immediate family.   

4. All Persons who validly excluded themselves from the Settlement Class 

are not Settlement Class Members as that term is defined and used herein and in the 

Agreement, and such Persons shall not be bound by this Final Approval Order or any 

release provided in the Agreement and approved and ordered herein, nor shall any such 

persons receive any monetary or other benefit from the settlement or this Final Approval 

Order.  A list identifying all Persons who validly excluded themselves from the 

Settlement Class has been filed under seal with the Court (see ECF No. ___), and the 

terms thereof are incorporated herein by reference. 
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5. The Court has considered all objections to the Agreement. After 

consideration of all relevant factors, the Court finds that none of them are well-founded 

and that the Agreement, and the settlement set forth therein, taken as a whole, is fair, 

reasonable and adequate to all concerned.  The Court therefore overrules all objections 

to the Agreement.     

6. The Court hereby finds that the Agreement is the product of arm’s-length 

settlement negotiations between Claimants and Class Counsel, on the one hand, and 

Defendant and Defendant’s Counsel, on the other hand. 

7. The Court finds that Class Counsel and Plaintiffs adequately represented 

the Settlement Class Members for purposes of entering into and implementing the 

settlement and, pursuant to Federal Rule of Civil Procedure 23, which is made 

applicable to this proceeding pursuant to Federal Rule of Bankruptcy Procedure 7023, 

and the Court gives final appointment of counsel Strauss Troy Co., LPA, Matthew T. 

Sanning and Atkinson, Simms & Kermode, PLLC as Class Counsel in this matter.  

8. In addition, the Court certifies, for purposes of this Settlement only, the 

Settlement Class. The Settlement Class described in paragraph 3 above is hereby 

finally certified, solely for purposes of effectuating the Agreement and this Order and 

Final Judgment. 

9. The Court hereby finds and concludes that the Settlement Class Notice 

was properly disseminated to Persons within the Settlement Class in accordance with 

the terms set forth in the Agreement and this Court’s Preliminary Approval Order (ECF 

No. __).   
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10. The Court hereby finds and concludes that the Settlement Class Notice 

fully satisfies (i) Federal Rule of Civil Procedure 23, as incorporated into the Action by 

Bankruptcy Rule 7023, and (ii) the requirements of due process, and that it constitutes 

the best notice practicable under the circumstances.  Such notice is sufficient for all 

purposes under this Order and in this Action.  The Court further finds that the Settlement 

Class Notice provided adequate individual notice to all Settlement Class Members and 

trustees who could be identified through reasonable effort in the manner set forth in the 

Agreement and supports the Court’s exercise of jurisdiction over the Settlement Class 

as contemplated in the Agreement and this Order. 

11. This Court hereby finds and concludes that the CAFA notice pursuant to 

28 U.S.C. § 1715 delivered on ___________________________, 2025 fully satisfied 

the requirements of that statute.   

12. The Court finds that the Settlement’s terms constitute, in all respects, a 

fair, reasonable, and adequate settlement as to all Settlement Class Members in 

accordance with Federal Rule of Civil Procedure 23 as incorporated into the Action by 

Bankruptcy Rule 7023, and directs its consummation pursuant to its terms and 

conditions.  Claimants, in their roles as Class Representatives, and Class Counsel 

adequately represented the Settlement Class for purposes of entering into and 

implementing the Agreement.  Accordingly, the Agreement is hereby finally approved in 

all respects, and the Parties are hereby directed to perform its terms.  The Parties and 

Settlement Class Members are bound by the terms and conditions of the Agreement. 

13. This Order is conditioned upon a matching Order being entered in Brody v. 

Upstart Network, Inc., United States Bankruptcy Court for the Western District of 
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Kentucky, Case No. 25-03044 (the “WD Action”). Upon receiving notice by either or all 

of the Parties that the WD Action did not enter an order finally approving the Settlement 

or that any such order materially deviates from this Order, then this Order is vacated 

and, upon request of the Parties, this Court will hold a hearing within sixty (60) days to 

determine whether this Order or a similar Order should be re-entered. Until that time, 

this Action will remain stayed. 

14. The Court specifically approves Class Counsel’s application for attorneys’ 

fees and costs in an aggregate amount of $100,000 between both this Action and the 

WD Action, which the Court finds to be fair and reasonable. Accordingly, Class Counsel 

is hereby awarded $100,000, such amount to be paid in the manner provided by the 

terms of the Agreement, provided the same aggregate amount is approved in the WD 

Action.   

15. The Court finds the payment of a total incentive award of $10,000, to be 

split evenly amongst the three Claimants in this action and the WD Action, to be fair and 

reasonable.  Accordingly, Claimants are hereby each awarded $3,333.33, such amount 

to be paid in the manner provided by the terms of the Agreement, provided the same 

aggregate amount and distribution is approved in the WD Action.  

16. The requirements of Federal Rules of Civil Procedure 23(a) and (b)(3) as 

incorporated into the Action by Bankruptcy Rule 7023 have been satisfied for settlement 

purposes, for the reasons set forth herein.  The Settlement Class is so numerous that 

joinder of all members is impracticable; there are questions of law and fact common to 

the class; the claims of Claimants are typical of the claims of the Settlement Class; 

Claimants will fairly and adequately protect the interests of the class; the questions of 
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law or fact common to class members predominate over any questions affecting only 

individual members; and a class action is superior to other available methods for fairly 

and efficiently adjudicating the controversy between the Settlement Class Members and 

Defendant. 

17. This Court hereby dismisses this Action and all claims included therein, as 

well as all Released Claims included in the Agreement, with prejudice and without costs 

to any party except as provided for herein. However, the Court retains jurisdiction in the 

event the WD Action is not also dismissed with prejudice pursuant to the Settlement. In 

addition, the Court reserves continuing and exclusive jurisdiction, concurrent with the 

United States Bankruptcy Court for the Western District of Kentucky, over this 

settlement, including all future proceedings, if any, concerning the administration, 

consummation, and enforcement of the Agreement.  

18. The Court hereby approves the plan of distribution for the Settlement Fund 

as set forth in the Agreement.  The Settlement Administrator is hereby ordered to 

comply with the terms of the Agreement with respect to distribution of the Settlement 

Fund and Additional Fund and disposition of any remaining funds thereafter as set forth 

in the Agreement.  Should any remaining funds be distributed, the Court hereby 

approves Northern Kentucky Legal Aid Society, Inc. d/b/a Legal Aid of the Bluegrass, 

104 East 7th Street, Covington, KY 41011, as the cy pres recipient. 

19. Claimants and each and every one of the Settlement Class Members 

unconditionally, fully, and finally release and forever discharge the Released Parties 

from the Released Claims as provided for in the Agreement.  In addition, any rights of 

the Settlement Class Representatives and each and every one of the Settlement Class 
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Members to the protections afforded under any statutory, common law or other rules 

restricting the waiver of unknown claims are terminated.  

20. Each and every Settlement Class Member, and any person actually or 

purportedly acting on behalf of any Settlement Class Member(s), including any trustee, 

is hereby permanently barred and enjoined from commencing, instituting, continuing, 

pursuing, maintaining, prosecuting, or enforcing any Released Claims (including, 

without limitation, in any individual, class or putative class, representative or other action 

or proceeding), directly or indirectly, in any judicial, administrative, arbitral, or other 

forum, against the Released Parties. This permanent bar and injunction is necessary to 

protect and effectuate the Agreement, this Final Judgment and Order of Dismissal, and 

this Court’s authority to effectuate the Agreement, and is ordered in aid of this Court’s 

jurisdiction and to protect its judgments. 

21. The Agreement (including, without limitation, its exhibits), and any and all 

negotiations, documents, and discussions associated with it, shall not be deemed or 

construed to be an admission or evidence of any violation of any statute, law, rule, 

regulation, or principle of common law or equity, of any liability or wrongdoing, by 

Defendant, or of the truth of any of the claims asserted by Claimants, and evidence 

relating to the Agreement shall not be discoverable or used, directly or indirectly, in any 

way, whether in this Action or in any other action or proceeding, except for purposes of 

enforcing the terms and conditions of the Agreement, the Preliminary Approval Orders, 

this Order, and/or a Final Approval Order in the WD Action. 

22. In the event that any provision of the Agreement or this Final Judgment 

and Order of Dismissal is asserted by Defendant as a defense in whole or in part to any 
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claim, or otherwise asserted (including, without limitation, as a basis for a stay) in any 

other suit, action, or proceeding brought by a Settlement Class Member or any person 

actually or purportedly acting on behalf of any Settlement Class Member(s), that suit, 

action or other proceeding shall be immediately stayed and enjoined until this Court or 

the court or tribunal in which the claim is pending has determined any issues related to 

such defense or assertion.  Solely for purposes of such suit, action, or other proceeding, 

to the fullest extent they may effectively do so under applicable law, the Parties 

irrevocably waive and agree not to assert, by way of motion, as a defense or otherwise, 

any claim or objection that they are not subject to the jurisdiction of the Court, or that the 

Court is, in any way, an improper venue or an inconvenient forum.  These provisions are 

necessary to protect the Agreement, this Order and this Court’s authority to effectuate 

the Settlement and are ordered in aid of this Court’s jurisdiction and to protect its 

judgment. 

23. By incorporating the Agreement and its terms herein, the Court determines 

that this Final Judgment complies in all respects with Federal Rule of Civil Procedure 

65(d)(1) as incorporated into the Action by Bankruptcy Rule 7065. 

24. Finding that there is no just reason for delay, the Court orders that this 

Final Judgment and Order of Dismissal shall constitute a final judgment pursuant to 

Federal Rule of Civil Procedure 54 as incorporated into the Action by Bankruptcy Rule 

7054.  The Court orders that, upon the Effective Date, the Settlement shall be the 

exclusive remedy for any and all Released Claims or Claimants and each and every 

Settlement Class Member. In addition, any claim by any trustee to the settlement funds 
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and/or Released Claims are hereby released.  The Clerk of the Court is directed to 

enter this Order on the docket forthwith. 

25. If an appeal, writ proceeding or other challenge is filed as to this Final 

Approval Order, and if thereafter the Final Approval Order is not ultimately upheld, or if 

the Settlement is not finally approved in the WD Action, all orders entered, stipulations 

made and releases delivered in connection herewith, or in the Settlement or in 

connection therewith, shall be null and void to the extent provided by and in accordance 

with the Settlement. 

26. Without further order of the Court, the Parties may agree to reasonably 

necessary extensions of time to carry out any of the provisions of the Settlement. 

IT IS SO ORDERED. 

Dated:____________________ ___________________________________ 
Hon. Gregory Schaaf 

United States Bankruptcy Judge 
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UNITED STATES BANKRUPTCY COURT  
EASTERN DISTRICT OF KENTUCKY 

FRANKFORT DIVISION 
 

In re: 
 
MELANIE KAY STEPHENS  
 
 Debtors/Plaintiff 
 
vs. 
 
UPSTART NETWORK, INC. 

 
Case No.: 18-30032 
 
Chapter 7 
 
Judge Gregory R. Schaaf 
 
Case No. 3:23-AP-3001 
 

 

ORDER: (1) CONDITIONALLY CERTIFYING SETTLEMENT CLASS; (2) 
PRELIMINARILY APPROVING CLASS ACTION SETTLEMENT; (3) APPROVING 

NOTICE PLAN; AND (4) SETTING FINAL APPROVAL HEARING 
 

This matter came before the Court on Claimants’ Motion for Preliminary Approval 

of the proposed class action settlement (the “Settlement”) in the case entitled In re 

Stephens, United States Bankruptcy Court for the Eastern District of Kentucky, Case 

No. 18-30032 (the “Action”).  The Settlement arises out of the Complaint filed on 

January 18, 2023 by Melanie Stephens and later amended to include Jessica Johnson 

(“Claimants”), individually and on behalf of all others similarly situated, against 

Defendant, Upstart Network, Inc. (“Defendant” and, together with Claimants, the 

“Parties”).  Based on this Court’s review of the Parties’ Settlement Agreement (the 

“Agreement”), Debtors’ Motion for Preliminary Approval of Settlement, and the 

arguments of counsel, THE COURT HEREBY FINDS AND ORDERS AS FOLLOWS: 

1. Settlement Terms.  Unless otherwise defined herein, all terms in this 

Order shall have the meanings ascribed to them in the Agreement.   

2. Jurisdiction.  The Court has jurisdiction over the subject matter of the 

Action, the Parties, and all Persons within the Settlement Class. 
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3. Scope of Settlement.  The Agreement resolves all claims alleged in the 

Amended Complaint filed in the United States Bankruptcy Court for the Eastern District 

of Kentucky on September 24, 2025 as well as all claims alleged in In re Brody, United 

States Bankruptcy Court for the Western District of Kentucky, Case No. 25-03044 (the 

“WD Action”).   

4. Preliminary Approval of Proposed Agreement.  The Court has conducted a 

preliminary evaluation of the Settlement as set forth in the Agreement, and preliminarily 

finds that:  (a) the terms of the Agreement are fair, reasonable and adequate to the 

Class Members, and should be approved by the Court; (b) the Agreement has been 

negotiated in good faith at arm’s length between experienced attorneys familiar with the 

legal and factual issues of this case; and (c) with respect to the forms of notice of the 

material terms of the Settlement to Persons within the Settlement Class for their 

consideration (Ex. C to the Agreement), that notice is appropriate and warranted.  

Therefore, the Court grants preliminary approval of the Agreement, subject to further 

consideration at the Final Approval Hearing described below, and, subject to approval in 

WD Action,  directs the Parties to perform and satisfy the terms and conditions of the 

Agreement that are thereby triggered. 

5. Class Certification for Settlement Purposes Only.  The Court, pursuant to 

Federal Rule of Civil Procedure 23, which is made applicable to this proceeding 

pursuant to Federal Rule of Bankruptcy Procedure 7023, conditionally certifies, for 

purposes of this Settlement only, the following Settlement Class: 

All individuals who (a) filed a Chapter 7 or Chapter 13 bankruptcy petition 
in the Eastern District of Kentucky; (b) had a loan originated through and/or 
serviced by Defendant; and (c) were sent one or more post-filing 
Communications between January 1, 2018 and December 31, 2024 from 
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Defendant more than five days after their bankruptcy petition was filed and 
while their bankruptcy petition remained pending. 

Excluded from the Settlement Class are all persons who have executed a 

release of the rights claimed in either of the Actions; all Upstart’s officers and directors 

during the relevant time period as well as members of their immediate families, and their 

legal representatives, heirs, successors or assigns; and any judge to whom this action 

is or has been assigned and any member of his or her immediate family.   

The Court preliminarily appoints Robert R. Sparks of Strauss Troy Co. LPA, 

Matthew Sanning, and John Simms of Atkinson, Simms & Kermode PLLC as Class 

Counsel pursuant to Federal Rule of Civil Procedure 23. 

The Court preliminarily appoints Claimants to act as class representatives of the 

Settlement Class pursuant to Federal Rule of Civil Procedure 23. 

6. Preliminary Findings.  In connection with this conditional certification, the 

Court makes the following preliminary findings for settlement purposes only: 

(a) The Settlement Class appears to be so numerous that joinder of all 

members is impracticable; 

(b) There appear to be questions of law or fact common to the 

Settlement Class for purposes of determining whether the Settlement should be 

approved; 

(c) Claimants’ claims appear to be typical of the claims of the Class 

Members being resolved through the Settlement; 

(d) Claimants appear to be capable of fairly and adequately protecting 

the interests of all members of the Settlement Class in connection with the Settlement; 
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(e) For purposes of determining whether the Agreement is fair, 

reasonable and adequate, common questions of law or fact appear to predominate over 

any questions affecting only individual members of the Settlement Class; accordingly, 

the Settlement Class appears to be superior to other available methods for the fair and 

efficient settlement of the claims of the Settlement Class. 

7. Final Approval Hearing.  At _____ _.m. on __________, 2025, in Room 

#200 of United States Bankruptcy Court, 100 E Vine St # 200, Lexington, KY 40507, or 

at such other date and time later set by Court Order, this Court will hold a Final 

Approval Hearing on the fairness, adequacy and reasonableness of the Agreement and 

to determine whether: (a) final approval of the Settlement embodied in the Agreement 

should be granted; and (b) Class Counsel’s application for attorneys’ fees and 

expenses, and incentive awards to Claimants, should be granted, and in what amount.  

No later than _______, 2025, which is fifteen (15) days prior to the Final Approval 

Hearing, papers in support of final approval of the Settlement and response to any 

written objections must be filed. Attendance at the Final Approval is not mandatory and 

Class Members need not appear or take any other action to indicate their approval of 

the Agreement. The Court may change the day of the Final Approval Hearing without 

further notice to the Class Member. 

8. Settlement Administrator.  American Legal Claim Services, LLC 

(Settlement Administrator”), is hereby appointed as the Settlement Administrator and 

shall perform all the duties of the Settlement Administrator as set forth in the Agreement 

and this Order. All reasonable expenses incurred in identifying and notifying the 
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Settlement Class Members, and administering and distributing the settlement funds, 

shall be paid for as set forth in the Agreement. 

9. Settlement Website.  No later than 30 days following entry of an order 

preliminarily approving this Settlement in the WD Action, the Settlement Administrator 

shall cause the Settlement Agreement and Preliminary Approval Orders to be published 

on a website located at UNIClassAction.com (the “Website”). This Website shall remain 

operational until 60 days after the Effective Date. 

10. Class Notice.  The Court approves the proposed plan for giving notice to 

the Settlement Class directly using e-mail and United States Postal Service, as more 

fully described in Claimants’ Motion for Preliminary Approval and the Agreement 

(“Notice Plan”).  The Notice Plan, in form, method and content, complies with the 

requirements of Federal Rule of Civil Procedure 23 and all other rules of Court 

applicable to such Notice, and with due process, and constitutes the best notice 

practicable under the circumstances, and shall constitute sufficient notice to all persons 

entitled thereto.  The Court approves, as to form and content, the Class Notice attached 

as Exhibit C to the Agreement.  The Court hereby directs the Parties and the Settlement 

Administrator to complete all aspects of the Notice Plan no later than thirty (30) days 

following entry of a Preliminary Approval Order in the WD Action, or the next business 

day thereafter if that day is on a weekend or holiday (“Notice Deadline”).  The 

Settlement Administrator shall commence all aspects of the Notice Plan in accordance 

with the Agreement and this Order, and will file with the Court by no later than ten (10) 

days after the Opt-Out Deadline, proof that notice was provided in accordance with the 

Agreement and this Order. 
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11. Opt-Out and Objection Deadline.  Persons within the Settlement Class 

who wish to either object to the Settlement or request exclusion from the Settlement 

Class must do so by forty-five (45) calendar days after the Notice Deadline.  Persons 

within the Settlement Class may not both object and opt-out.  If a Person both requests 

to opt-out and objects, the request to opt-out will control. 

12. Exclusion from the Settlement Class.  To request exclusion from the 

Settlement Class, a Person within the Settlement Class must follow the directions in the 

Class Notice (as confirmed on the Website), and send a compliant request to the 

Settlement Administrator at the address designated in the Class Notice that is 

postmarked on or before the Opt-Out and Objection Deadline.  Exclusion requests 

must:  (1) include the person’s name, address, phone number, and either all of their 

Upstart account number(s) or all of their bankruptcy case number(s); and (2) state that 

the person wishes to be excluded from the Settlement Class and understands that he or 

she will receive no money from the settlement.  No request for exclusion will be valid 

unless all of the foregoing information is included.  No Person within the Settlement 

Class, or any person acting on behalf of or in concert or participation with that Person 

within the Settlement Class, may exclude any other Person from the Settlement Class.  

The Settlement Administrator will retain a copy of all requests for exclusion.  Not later 

than ten (10) days after the Opt-Out Deadline, the Settlement Administrator will file 

under seal with the Court a declaration that lists all of the exclusion requests received.  

13. Binding Effect.  All Persons who submit valid and timely requests for 

exclusion shall have no rights under the Settlement Agreement, shall not share in the 

distribution of the settlement funds, and shall not be bound by the final judgment 
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entered in the litigation. All Settlement Class Members will be bound by all 

determinations and judgments concerning the Settlement. 

14. Objections to the Settlement.  Any member of the Settlement Class who 

has not requested exclusion may object to the fairness, reasonableness or adequacy of 

the Agreement.  To object, Settlement Class Members must follow the directions below 

and in the Class Notice and notify the Court, Class Counsel and Defendant’s Counsel, 

in a signed and dated written statement indicating their intent to object to the settlement.  

The written statement must be filed with the Court and served on Class Counsel and 

Defendant’s Counsel no later than the Opt-Out and Objection Deadline.  Settlement 

Class Members must mail the objection by the Opt-Out and Objection Deadline to each 

of the following:  (i) Class Counsel – Robert R. Sparks, Strauss Troy Co., LPA, The 

Federal Reserve Building, 150 East Fourth Street, Cincinnati, Ohio 45202-4018; and (ii) 

Defendant’s Counsel – Joseph Apatov, McGlinchey Stafford, 101 NE 3rd Avenue, Suite 

1810, Ft. Lauderdale, FL 33301. The written objection must include: the case caption of 

this lawsuit; the objector’s full name, address, telephone number, and all of their Upstart 

account number(s) or all of their bankruptcy case number(s), as well as the name of all 

counsel who represent and/or represented the objector in connection with the objection; 

an explanation of each objection being made; a description of the facts and/or legal 

authorities underlying each objection; a statement of whether the objector(s) and/or his 

or her counsel intends to appear at the Final Approval Hearing; a list of witnesses whom 

the objector(s) may call to testify during the applicable Final Approval Hearing; a list of 

exhibits which the objector(s) may offer during the applicable Final Approval Hearing, 

including copies of all of the exhibits, and be signed by the objector.  The Court will not 
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consider an objection unless the objection includes all of the foregoing information.  Any 

Settlement Class Member who fails to comply with this paragraph will not be permitted 

to object to the Settlement at the Final Approval Hearing, will be foreclosed from 

seeking any review of the Settlement by appeal or other means, will be deemed to have 

waived his, her or its objections, and will be forever barred from making any objections 

in the Action or any other related action or proceeding.  All Settlement Class Members 

will be bound by all determinations and judgments in the Action, whether favorable or 

unfavorable to the Settlement Class.  

15. Objections by Trustees.  All payments to the Settlement Class Members 

pursuant to this settlement, including the return of retained post-petition payments, shall 

be paid to the Settlement Class Members absent timely objection from any trustee 

asserting an interest in the funds. In the event a trustee objects to payment of funds to 

any Settlement Class Member, the check shall be made payable to both the Settlement 

Class Member and the trustee jointly and delivered to the trustee, after which any 

dispute concerning entitlement to the funds shall take place between the Settlement 

Class Member and the trustee in the individual Settlement Class Member’s bankruptcy 

action. The trustees of this Court have received notice of this settlement and must 

assert any objections and/or claims to the funds within forty-five (45) days of this Order 

or any such claim is released. 

16. Redaction.  For any objection filed, the Clerk of the Court is ordered to 

redact any social security number, street address, telephone number and last name 

except first letter of last name in order to protect the objector’s privacy.  The objector’s 

first name and city, state and zip code, as well as the objection, will not be redacted. 
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17. Stay of Other Proceedings.  Pending the final approval of the proposed 

Settlement, all non-settlement related proceedings in the Action are stayed.  Further, 

pending the final approval of the proposed Settlement, Claimants and all Persons within 

the Settlement Class are hereby stayed and enjoined from commencing, pursuing, 

maintaining, enforcing or prosecuting, either directly or indirectly, any Released Claims 

in any judicial, administrative, arbitral or other forum, against any of the Released 

Parties.  Such injunction will remain in force until the Court enters the Final Approval 

Order or until such time as the Parties notify the Court that the Settlement has been 

terminated.  Nothing herein will prevent any Person in the Settlement Class, or any 

person actually or purportedly acting on behalf of any such person(s), from taking any 

actions to stay or dismiss any Released Claim(s).  This injunction is necessary to 

protect and effectuate the Agreement, this Preliminary Approval Order, and the Court’s 

flexibility and authority to effectuate the Agreement and to enter judgment when 

appropriate, and is ordered in aid of this Court’s jurisdiction and to protect its judgments.  

This injunction does not apply to any Person who properly requests exclusion from the 

Settlement in the manner set forth herein. 

18. Failure to Finally Approve Settlement.  If for any reason whatsoever this 

Settlement is not finalized or the Settlement as detailed in the Agreement is not finally 

approved by the Court or if the Bankruptcy Judge for the Western District of Kentucky in 

Brody v. Upstart Network, Inc., Case No. 25-03044 does not finally approve the 

Settlement, the certification of the Settlement Class shall be void and the Parties and 

the Action will return to the status quo as it existed prior to the Agreement, and no 

doctrine of waiver, estoppel or preclusion will be asserted in the Action or in any other 
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proceeding in relation to this Settlement.  No agreements, documents or statements 

made by or entered into by any Party in connection with the Settlement may be used by 

Claimants, any Person in the proposed Settlement Class, Defendant or any other 

person to establish liability, any defense and/or any of the elements of class 

certification, whether in the Action or in any other proceeding.  In the event that the 

Settlement is not approved, or is terminated, canceled or fails to become effective for 

any reason, the money remaining in the Settlement Fund and Additional Fund (including 

accrued interest), less expenses and taxes incurred or due and owing and payable from 

the Settlement Fund and/or Additional Fund in accordance with the Agreement, shall be 

returned to Defendant within fifteen (15) days of the event that causes the Agreement to 

not become effective. 

19. No Admission of Liability.  The Agreement and any and all negotiations, 

documents, and discussions associated with it, will not be deemed or construed to be 

an admission or evidence of any violation of any statute, law, rule, regulation or principle 

of common law or equity, or of any liability or wrongdoing by Defendant, or the truth of 

any of the claims.  Evidence relating to the Agreement will not be discoverable or used, 

directly or indirectly, in any way, whether in the Action or in any other action or 

proceeding, except for purposes of demonstrating, describing, implementing or 

enforcing the terms and conditions of the Agreement, this Order and the Final Approval 

Order. 

20. Reasonable Procedures to Effectuate the Settlement.  Counsel are hereby 

authorized to use all reasonable procedures in connection with approval and 

administration of the Settlement that are not materially inconsistent with this Order or 
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the Agreement, including making, without further approval of the Court, minor changes 

to the form or content of the Class Notice and other exhibits that they jointly agree are 

reasonable and necessary.  The Court reserves the right to approve the Agreement with 

such modifications, if any, as may be agreed to by the Parties without further notice to 

persons within the Settlement Class. The Court also reserves the right to adjourn, 

continue or otherwise change the date of the Final Approval Hearing without further 

notice to the Class Members, and retains jurisdiction to consider all further applications 

arising out of or connected with the Agreement.  

21. Conditional Approval.  This Order is conditioned upon the Settlement 

being approved in the WD Action. Upon receiving notice by either or all of the Parties 

that the Settlement was not approved in the WD Action, this Order is vacated and, upon 

request of the Parties, this Court will hold a hearing within sixty (60) days to determine 

whether this Order or a similar Order should be re-entered. Until that time, this Action 

will remain stayed. 

IT IS SO ORDERED. 

Dated:________________________ ______________________________________ 
Hon. Gregory Schaff 
United States Bankruptcy Judge 
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