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IN THE UNITED STATES DISTRICT COURT  
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 
 

RENEE GALLOWAY, et al.,  
  

Plaintiffs, 
 

v. 
 
JUSTIN MARTORELLO, et al.,  

 
Defendants. 

 

 
Case No. 3:19-cv-00314-REP 
 
 
 

 

PLAINTIFFS’ RESPONSE TO THE OBJECTION  
TO THE CLASS SETTLEMENT FILED BY CURTIS HENRY JOHNSON 

 
 Plaintiffs, by counsel, hereby submit this response to the Objection to the Class Settlement 

filed by Curtis Henry Johnson (ECF 672).  

INTRODUCTION 

 Out of the 626,171 class members, only one has objected to the settlement. See ECF 672. 

The cursory objection filed by Curtis Henry Johnson objects to the settlement on several grounds, 

none of which should give the Court pause in approving the settlement. Each objection is addressed 

in turn.1 

I. Objection #1 

 Mr. Johnson’s first objection states: “First, in light of the harm suffered by members of the 

class and the extent of the defendant’s wrongdoings to me, the proposed settlement is not fair, 

reasonable, and/or adequate.” ECF 672 at 1. This conclusory statement fails to provide a 

 
1 Prior to filing this response, undersigned counsel spoke with Mr. Johnson in an attempt to resolve 
the objection. During this conversation, it became apparent that Mr. Johnson primarily wants a 
service award. Because Mr. Johnson did not participate in the litigation in any fashion, a service 
award would be improper.  
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meaningful challenge to the settlement. It also fails to comply with the Court’s Preliminary 

Approval Order, which requires an objector to provide “the reasons for his or her objection, 

accompanied by any legal or factual support for the objection.” ECF 662 at 8. Because Mr. Johnson 

failed to provide any legal or factual support for this objection, it should be denied.  

 Furthermore, Plaintiffs note that the proposed settlement is the second largest ever obtained 

against a participant in the tribal lending industry. And it surpasses the cash funds of multiple other 

settlements—in cases filed after this case—approved by this Court in other tribal lending cases. 

See, e.g., Gibbs v. TCV, V, LLP, No. 3:19-cv-00789, ECF 95 (E.D. Va. Mar. 29, 2021) (granting 

final approval of a class settlement resulting in the creation of a settlement fund in the amount of 

$50,050,000.00 by three separate contributors); Gibbs v. Plain Green, LLC, No. 3:17-cv-495, ECF 

141 (E.D. Va. Dec. 13, 2019) (granting final approval of a class settlement resulting in the creation 

of a settlement fund in the amount of $53 million by seven separate contributors); Gibbs v. Stinson, 

Case No. 3:18-cv-676 (E.D. Va. Aug. 16, 2022) (approving settlement with cash fund of $44.5 

million by multiple defendants); Turner v. Zest Finance, Inc., Case No. 3:19-cv-00293 (E.D. Va.), 

ECF 114 (approving settlement with cash fund of $18.5 million by a single company); Hengle v. 

Asner, No. 3:19-cv-250-DJN (E.D. Va.), ECF 230 (approving settlement with cash fund of $39 

million by multiple defendants); Blackburn v. A.C. Israel Enterprises, Case No. 3:22-cv-146 (E.D. 

Va. Mar. 2, 2024), ECF 228 (approving settlement with cash fund of $39 million by multiple 

defendants). 

Plaintiffs further attach a declaration from the settlement administrator, American Legal 

Claims Services, LLC (“ALCS”). As indicated in this declaration, Mr. Johnson borrowed $750.00 

from Big Picture Loans, LLC, and only repaid $566.88. Ex. 1 at ¶ 3. Because Mr. Johnson did not 

even repay the full balance of his loan, it is not apparent how the defendants caused any 
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wrongdoing to Mr. Johnson. Furthermore, for those who do not receive a payment, they release 

only their potential right “to bring a class action, collective action, or mass action against Released 

Parties based on any and all claims, causes of action, suits, obligations, debts, demands, 

agreements, promises, liabilities, damages, losses, controversies, costs, expenses, and attorneys’ 

fees of any nature whatsoever, whether arising under federal law, state law, common law or equity, 

tribal law, foreign law, territorial law, contract, rule, regulation, any regulatory promulgation 

(including, without limitation, any opinion or declaratory ruling), or any other law, including 

Unknown Claims, whether suspected or unsuspected, asserted or unasserted, foreseen or 

unforeseen, actual or contingent, liquidated or unliquidated, punitive or compensatory, as of the 

date of the Preliminary Approval Order[.]” ECF 649-1. at § 2.18. In other words, Mr. Johnson 

retains the right to proceed against all defendants for any purported damages.  

II. Objection #2 

 Mr. Johnson’s second objection states: “I am aware of procedural flaws in the settlement 

process,” and that his “consent to arm’s length negotiations or exchange of information ever took 

place.” ECF 672 at 1. Here again, this conclusory statement fails to provide a meaningful challenge 

to the settlement, and it also fails to comply with the Court’s Preliminary Approval Order. ECF 

662 at 8. Because Mr. Johnson failed to provide any legal or factual support for this objection, it 

should be denied.  

 Although it is unclear, Mr. Johnson’s mention of arm’s length negotiations and exchange 

of information appears to relate to the second factor of Rule 23(e)(2)(B), which examines whether 

the settlement “was negotiated at arm’s length.”  Fed. R. Civ. P. 23(e)(2)(B); see also Flint Water 

Cases, 571 F. Supp. 3d at 780 (explaining that the second factor requires courts to “consider 

whether the negotiations were conducted at arm’s length with no evidence of collusion or fraud”). 
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Here, there is no evidence suggesting the presence of collusion or fraud between the parties—as 

evidenced by the seven years of litigation and multiple failed mediation attempts during this time.  

Further, to help confirm that the negotiations were arm’s length, courts have looked at 

several other factors, including the presence of a mediator.  As the leading class action treatise 

explains: “There appears to be no better evidence of [a truly adversarial bargaining process] than 

the presence of a third-party mediator.”  Conte & Newberg, supra, § 13:48; see also Flint Water 

Cases, 571 F. Supp. 3d at 780 (“highly experienced mediators” provided “ample protections in 

their roles”).  Here, Plaintiffs and Defendants had lengthy negotiations and worked with United 

States Magistrate Judge Mark Colombell to help finalize the terms of their agreement through 

multiple rounds of negotiations.  See Ex. 2, Kelly Decl. ¶ 26. Judge Colombell has extensive 

experience in settling cases, and his involvement in this settlement further establishes that there 

was no collusion among the parties.  

Additionally, “[c]onsidering the posture of the case at the time of settlement allows the 

Court to determine whether the case has progressed far enough to dispel any wariness of ‘possible 

collusion among the settling parties.’”  Brown v. Transurban USA, Inc., 318 F.R.D. 560, 571 (E.D. 

Va. 2016). As reflected by the dockets, these cases have resulted in extensive litigation such that 

no one could seriously claim that there was collusion between the parties. Collectively, the three 

cases before this Court have generated almost 3,000 docket entries. In addition to the litigation 

before this Court, the proposed settlement also resolves the extensive litigation that has been 

ongoing in the United States District Court for the District of Massachusetts, the United States 

District Court for the District of Oregon, and the United States Bankruptcy Court for the Northern 

District of Texas. Duggan v. Martorello, 596 F. Supp. 3d 158, 165 (D. Mass. 2022); Smith v. 
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Martorello, No. 3:18-CV-1651-AC, 2021 WL 981491, at *1 (D. Or. Mar. 16, 2021); In Re: 

Eventide Credit Acquisitions, LLC, Case No. 23-90007-mxm11 (N.D. Tex. Bankr.). 

In light of the foregoing, Mr. Johnson’s vague assertions of procedural flaws, lack of arm’s 

length negotiations, and lack of information are without merit.  

 II. Objection #3 

 Mr. Johnson’s third objection claims that “the terms of the settlement and details are not 

readily available online” making it “impossible for class members to understand what they’re 

being asked to agree to.” ECF 672 at 1. This is simply inaccurate. The details of the settlement—

and more—were available throughout the notice period (and remain available) on the settlement 

website, https://www.bplsettlement.com. This website includes a homepage explaining key parts 

of the settlement, the important court documents (the settlement agreement, preliminary approval 

order, memorandum in support of motion for final approval, the CAFA notice, the class notice, 

and a state rate chart), the key dates of the settlement, and a frequently asked questions page. See 

generally id. Thus, Mr. Johnson’s third objection is entirely inaccurate. 

II. Objection #4 

 Mr. Johnson’s fourth objection states that there are “intra-class conflicts,” and the proposed 

settlement is “farcically low.” ECF 672 at 1. Here again, this conclusory statement fails to provide 

a meaningful challenge to the settlement, and it also fails to comply with the Court’s Preliminary 

Approval Order. ECF 662 at 8. Because Mr. Johnson failed to provide any legal or factual support 

for this objection, it should be denied. Moreover, there are no intra-class conflicts for the reasons 

explained in the preliminary and final approval motions.  

 In this paragraph, Mr. Johnson also claims that he has “no personal knowledge of the fees 

awarded,” but “from the face of the settlement those proposed awarded fees are extremely high.” 
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ECF 672 at 1. As detailed in Plaintiffs’ Memorandum in Support of the Motion for Final Approval 

of the Class Settlement (ECF 674 at pg. 24-28), the percentage method is overwhelmingly 

preferred by the district courts in this circuit. See Galloway III 2020 WL 7482191, at *5 (noting 

that “Nevertheless, over time, certain customs have developed, both in the Fourth Circuit and 

across the country; for example, the favored method for calculating attorneys’ fees in common 

fund cases is the percentage of the fund method.”); Thomas v. FTS USA, LLC, No. 3:13-cv-825, 

2017 WL 1148283, at *3 (E.D. Va. Jan. 9, 2017) (“District Courts within this Circuit have also 

favored the percentage of the fund method.” (citations omitted)), report and recommendation 

adopted, No. 3:13-cv-825, 2017 WL 1147460 (E.D. Va. Mar. 27, 2017); see also Kelly v. Johns 

Hopkins Univ., No. 1:16-cv-2835, 2020 WL 434473, at *2 (D. Md. Jan. 28, 2020); Seaman v. Duke 

Univ., No. 1:15-cv-462, 2019 WL 4674758, at *2 (M.D.N.C. Sept. 25, 2019); Cox v. Branch 

Banking & Tr. Co., No. 5:16-cv-10501, 2019 WL 164814, at *5 (S.D. W. Va. Jan. 10, 2019) 

(collecting cases and stating, “In sum, there is a clear consensus among the federal and state courts, 

consistent with Supreme Court precedent, that the award of attorneys’ fees in common fund cases 

should be based on a percentage of the recovery. This consensus derives from the recognition that 

the percentage of fund approach is the better-reasoned and more equitable method of determining 

attorneys’ fees in such cases.”); Krakauer v. Dish Network, L.L.C., No. 14-333, 2018 WL 6305785, 

at *2 (M.D.N.C. Dec. 3, 2018); Phillips v. Triad Guar. Inc., No. 1:09-cv-71, 2016 WL 2636289, 

at *2 (M.D.N.C. May 9, 2016); Archbold v. Wells Fargo Bank, N.A., No. 13-24599, 2015 WL 

4276295, at *5 (S.D. W. Va. July 14, 2015) (“[T]he Court concludes that there is a clear consensus 

. . . that the award of attorneys’ fees in common fund cases should be based on a percentage of the 

recovery.”). 
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Class Counsel’s request amount is well within the 25-to-40-percent range that courts within 

the Fourth Circuit have held appropriate.2 It is also within the appropriate range found by the recent 

comprehensive study of attorneys’ fees in class action cases. Theodore Eisenberg & Geoffrey P. 

Miller, Attorney Fees in Class Action Settlements: An Empirical Study, 1 J. Empirical Legal 

Studies 27, 31, 33 (2004) (noting “a remarkable uniformity in awards between roughly 30% to 

33% of the settlement amount.”).  

And finally, Class Counsel has incurred a total of $17,853,135.70 in fees and costs. If the 

full requested fee is awarded, it would amount to a modest multiplier of 1.21—without even 

considering the post-approval hours that will be required. The benefits of the settlement, coupled 

with the seven years invested by counsel, reflect that a modest multiplier of 1.21 is reasonable. 

Berry v. Schulman, 807 F.3d 600, 617 n.9 (4th Cir. 2015) (noting that using the lodestar method, 

“the district court multiplies the number of hours worked by a reasonable hourly rate. And it can 

then “adjust the lodestar figure using a ‘multiplier’ derived from a number of factors, such as the 

benefit achieved for the class and the complexity of the case”).  

V. Objection #5 

In the fifth paragraph, Mr. Johnson again says there are “intra-class conflicts” and the class 

representatives are not adequate, citing Schlaud v. Snyder, 785 F.3d 1119 (6th Cir. 2015). In 

Schlaud, there was a “clear conflict” between the named plaintiffs, “who objected to the payment 

of [union] fees under the collective bargaining agreement,” and the substantial portion of the class 

members, “who voted in favor of the collective bargaining agreement” without objection. 785 F.3d 

 
2 Indeed, “empirical studies show that, regardless whether the percentage method or the lodestar 
method is used, fee awards in the class actions average around one-third of the recovery.” 
4 Newberg on Class Actions § 14:6 (4th ed.); see also In re Rite Aid Corp. Sec. Litig., 146 F. Supp. 
2d 706, 735 (E.D. Pa. 2001) (review of 289 class action settlements shows “average attorney’s 
fees percentage [of] 31.31%” with a median value that “turns out to be one-third.”).  
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at 1125. There is no similar conflict between the Plaintiffs and Settlement Class members in this 

case, all of whom were subject to Defendants’ loan practices, and who therefore share an interest 

in obtaining monetary relief from Defendants and preventing them from collecting any outstanding 

balances on their loans.  

VI. Objection #6 

Mr. Johnson further objects that the settlement was negotiated without his consent and says 

that “class members should have the same voice and rights” as the class representatives. By 

objecting to the settlement, Mr. Johnson has exercised his right as a class member to have his voice 

heard, an important part of class action jurisprudence. See 4 Newberg & Rubenstein on Class 

Actions § 13:20 (6th ed. June 2024 update); Fed. R. Civ. P. 23(e)(5)(A); see also Haney v. 

Genworth Life Ins. Co., No. 3:22CV55, 2022 WL 17586016, at *8 (E.D. Va. Dec. 12, 2022), as 

amended, 2023 WL 2213420, at *2 (E.D. Va. Jan. 6, 2023) (“Class members, of course, have a 

right to object to the proposed settlement terms; and, thus, they are entitled to present their 

objections before the court decides whether to approve the proposed settlement.”).  

Class actions are, of course, “a form of representative litigation” in which “[o]ne or more 

representatives litigate on behalf of many absent class members,” 1 Newberg § 1:1, and class 

members like Mr. Johnson are not involved in the day-to-day work and decision-making of the 

case. Class actions therefore allow the efficient litigation of many consumers’ claims at once 

against large and often well-funded defendants like the Defendants in this case, and allows absent 

class members to benefit from a judgment or settlement without contributing financially to the 

litigation or taking personal risk. Absent class members’ rights are protected by the court’s 

oversight and determination of whether a class action is appropriate mechanism for resolving the 

proposed class members’ claims, as well as by the requirement of reasonable notice of a settlement 
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and opportunity to object to its terms. 1 Newberg § 1:5. As the Supreme Court explained, “an 

absent class-action plaintiff is not required to do anything. He may sit back and allow the litigation 

to run its course, content in knowing that there are safeguards provided for his protection.” Phillips 

Petroleum Co. v. Shutts, 472 U.S. 797, 810 (1985). 

 Here, other than vague assertions of a lack of a voice, Mr. Johnson has not provided any 

explanation of how this settlement treats him unfairly—especially when considering the fact that 

he borrowed $750.00 from Big Picture Loans, LLC, and only repaid $566.88. Ex. 1 at ¶ 3.  

VII. Objection # 7 

 Mr. Johnson’s seventh objection contends that Defendants “racially discriminated against 

class members[.]” ECF 672 at 1. Here again, this conclusory statement fails to provide a 

meaningful challenge to the settlement, and it also fails to comply with the Court’s Preliminary 

Approval Order. ECF 662 at 8. Because Mr. Johnson failed to provide any legal or factual support 

regarding his claim of racial discrimination, this objection should be overruled. Moreover, as 

explained above, Mr. Johnson has not released any claim related to racial discrimination under the 

terms of the settlement.  

 Mr. Johnson further claims that defendants “fraudulently made checks and withdrew funds 

from my account after a stop payment.” ECF 672 at 2. This conclusory statement fails to provide 

a meaningful challenge to the settlement, and it also fails to comply with the Court’s Preliminary 

Approval Order. ECF 662 at 8. Furthermore, the standard terms of the Big Picture contract provide: 

“Remotely Created Check: . . . Notwithstanding anything to the contrary in this Agreement and 

even if you have not provided a separate Remotely Created Check Authorization to Us, if You 

have elected to make payments via ACH Debit Authorization and We are unable to process any of 

Your ACH debits for any reason or You otherwise default on a payment, You hereby authorize Us 
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to create Remotely Created Check(s) for such amounts.” See Ex. 2. Mr. Johnson, in other words, 

consented to Big Picture’s creation of the remote checks. And in any event, such conduct is not 

covered by the settlement as Big Picture is not a released party.  

 VIII. Objection # 8 

 Finally, Mr. Johnson claims that “defendants have damaged me emotionally and financially 

to the point where I had to close that particular account and open a new account to changing 

financial institutions altogether.” ECF 672 at 2. This conclusory statement fails to provide a 

meaningful challenge to the settlement. And, of course, Mr. Johnson’s individualized 

circumstances and damages should not be grounds for the denial of a class settlement for 626,171 

class members, especially where: (1) the settlement provides an opportunity for Mr. Johnson to 

exclude himself; and (2) he has not released these claims. Mr. Johnson, in other words, retains the 

right to seek compensation for his claims and Johnson is familiar with the court system and legal 

process, having previously appealed an adverse judgment to the United States Supreme Court. See 

Johnson v. Benton, 333 So.3d 51 (Miss. Ct. App. 2021) (affirming trial court’s grant of petition 

for contempt against Mr. Johnson, who appeared pro se, for trespassing on his neighbor’s property 

and denial of Mr. Johnson’s motion to dismiss on grounds of tribal immunity), cert. denied, 332 

So.3d 1292 (Miss. 2022), and cert. denied, 142 S. Ct. 2743 (2022).  

 Mr. Johnson also claims that his credit is “ruined” and that he had “insufficient funds 

causing other bills to be unpaid,” including the repossession of a vehicle. ECF 672 at 2. But here 

again, Mr. Johnson’s individualized circumstances and damages should not be grounds for the 

denial of a class settlement for 626,171 class members, especially when considering that Mr. 

Johnson borrowed $750.00 from Big Picture Loans, LLC, and only repaid $566.88. Ex. 1 at ¶ 3. 

While Mr. Johnson may have unique damages consideration that warrant excluding himself from 
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the settlement, he is being fairly treated vis-à-vis class members—many of whom repaid hundreds 

or thousands of dollars in unlawful amounts. Further, none of the Defendants in this case report 

information to the credit bureaus. If Big Picture is reporting any information about Mr. Johnson 

(who did not attach any proof of this claim), the reporting is grounds for claims against other 

entities who are not parties to this settlement.  

 

Respectfully submitted, 
      PLAINTIFFS 
 
Date: October 14, 2024      /s/     

Kristi C. Kelly, Esq., VSB #72791 
Andrew J. Guzzo, Esq., VSB #82170 
KELLY GUZZO, PLC 
3925 Chain Bridge Road, Suite 202 
Fairfax, VA 22030 
(703) 424-7572 
(703) 591-0167 Facsimile 
Email: kkelly@kellyguzzo.com 
Email: aguzzo@kellyguzzo.com 
 
Leonard A. Bennett, VSB #37523 
CONSUMER LITIGATION ASSOCIATES, P.C. 
763 J. Clyde Morris Blvd., Ste. 1-A 
Newport News, VA 23601 
Telephone: (757) 930-3660 
Facsimile: (757) 930-3662 
Email: lenbennett@clalegal.com 
 
Class Counsel 
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CERTIFICATE OF SERVICE 

 I hereby certify that a copy of the foregoing will be sent by email and certified mail to the 

foregoing: 

Curtis Henry Johnson 
24988A Highway 17 
Bophumpa Creek, MS 39095 
Curtis9592@yahoo.com 

 

 

         /s/     
Kristi C. Kelly, Esq., VSB #72791 
KELLY GUZZO, PLC 
3925 Chain Bridge Road, Suite 202 
Fairfax, VA 22030 
(703) 424-7572 
(703) 591-0167 Facsimile 
Email: kkelly@kellyguzzo.com 
Class Counsel 
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