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DISCLOSURE STATEMENT 

 

I.  INTRODUCTION 
 

Foxwood Hills Property Owners Association, Inc. (the “Association,” and the “Debtor”), 

as the debtor-in-possession in this case under Chapter 11 of the United States Bankruptcy Code 

(11 U.S.C. § 101, et seq., the “Bankruptcy Code”), provides this Amended Disclosure Statement 

(as amended, this “Disclosure Statement”) to all of its known creditors and parties in interests 

pursuant to 11 U.S.C. § 1125.  The purpose of this Disclosure Statement is to provide such 

information as may be deemed material, important, necessary and appropriate for the creditors of 

the Association to make a reasonably informed decision in exercising their right to vote on the 

acceptance of the Amended and Restated Chapter 11 Plan of Reorganization (the “Plan”) filed by 

the Association concurrently with this Disclosure Statement. 

 

EXCEPT WHERE SPECIFICALLY STATED OTHERWISE, THIS DISCLOSURE 

STATEMENT HAS BEEN PREPARED BY THE ASSOCIATION AND ITS COUNSEL 

BASED ON INFORMATION AVAILABLE TO THEM AS OF THE DATE HEREOF.  NO 

REPRESENTATIONS CONCERNING THE ASSOCIATION OR ITS BANKRUPTCY 

ESTATE (THE “ESTATE”) (PARTICULARLY AS TO THE FUTURE BUSINESS 

OPERATIONS, OR THE VALUE OF ASSETS OF THE ESTATE, OR THE VALUE OF 

ANY SECURITIES) ARE AUTHORIZED OTHER THAN AS SET FORTH IN THIS 

DISCLOSURE STATEMENT. 

 

THE HOLDERS OF CLAIMS AGAINST THE ASSOCIATION SHOULD NOT 

CONSTRUE THE CONTENTS OF THIS DISCLOSURE STATEMENT AS PROVIDING 

LEGAL, BUSINESS, FINANCIAL OR TAX ADVICE AND SHOULD CONSULT WITH 

THEIR OWN ADVISORS. 

 

THE INFORMATION CONTAINED HEREIN HAS NOT BEEN SUBJECT TO A 

CERTIFIED AUDIT.  ALTHOUGH GREAT EFFORT HAS BEEN MADE TO PROVIDE 

ACCURATE INFORMATION, THE ASSOCIATION IS UNABLE TO WARRANT OR 

REPRESENT THAT THE INFORMATION CONTAINED HEREIN IS WITHOUT ANY 

INACCURACY. 

 

The United States Bankruptcy Court for the District of South Carolina (the “Court”), 

before which this case is pending, will set a date at a later time for a hearing on the acceptance of 

the Plan (the “Plan Confirmation Hearing”).  Notice of the hearing (the “Notice of Hearing”) 

will be mailed to creditors and members, along with the approved Disclosure Statement (after the 

Court has approved it), the Plan, a scheduling order and a ballot to impaired classes for voting on 

the Plan (the “Ballot”), and, upon receiving the Notice of Hearing, impaired classes of creditors 

may vote on the Plan by completing the Ballot mailed to them and returning it to the Court.  As a 

creditor, your vote is important.  The Plan will be confirmed by the Court if it is accepted by the 

holders of two-thirds (2/3) in dollar amount and more than one-half (1/2) in number of creditor 

claims in each impaired creditor class voting on the Plan.1   In the event the requisite acceptances 

                                                 
1 In addition to the vote of impaired classes of creditors, the Court must find that the Plan complies with the 

requirements for confirmation under 11 U.S.C. § 1129 and other applicable provisions of the Bankruptcy Code.  The 

Case 20-02092-hb    Doc 276    Filed 05/03/21    Entered 05/03/21 16:35:52    Desc Main
Document      Page 8 of 37



2 

 

are not obtained, the Court nevertheless may confirm the Plan if at least one impaired class votes 

to accept the Plan (unless there are no impaired classes, in which event such affirmative vote is 

not required), and if the Court finds that the Plan accords fair and equitable treatment to those 

particular classes rejecting it.  Confirmation of the Plan is governed by 11 U.S.C. § 1129. 

 

II.  GENERAL INFORMATION 

 

A.  Statement Regarding Amendment of the Plan  

 

            The Association filed its proposed Chapter 11 Plan of Reorganization (the “Initial 

Version of the Plan”) and the Disclosure Statement to Chapter 11 Plan of Reorganization (the 

“Pre-Amendment Disclosure Statement”) on March 4, 2021.  Prior to and at the hearing on the 

Pre-Amendment Disclosure Statement scheduled for April 6, 2021, various owners of lots in the 

Foxwood Hills Community objected to the adoption of new bylaws for the Association by and 

through the Association’s Chapter 11 plan of reorganization, to provisions relating to the 

Association’s application and enforcement of use restrictions of record for the sections in the 

Community, and to the separate classification of members of the Association based on sections 

affected by the use restriction provisions.  As stated by the Association, the Association was not 

attempting to force new bylaws or change restrictions by and through its Chapter 11 plan of 

reorganization.  Therefore, the Association has amended the Plan, and with the amendment of 

the Plan, provides this amended Disclosure Statement. 

 

            The Plan (as amended) does not provide for the adoption of new bylaws or the 

amendment of the existing bylaws of the Association; it expressly provides that any amendment 

of the existing bylaws of the Association, or the adoption of new bylaws, shall be made pursuant 

to the amendment provisions of the existing bylaws, independent of the Plan.  The Plan further 

emphasizes that although the Plan states that the Association will not enforce certain use 

restrictions, the Plan does not change the restrictions of record, and that it does not alter or 

abridge the rights of lot owners in the Community to enforce or oppose enforcement of use 

restrictions of record.  The Plan does not change the rights of owners/members in the 

Association, or under restrictions of record.  The Plan eliminates separate classifications for 

members in different sections of the Community, placing all members into one class, Class 14.  

Because the rights of the members are not changed by the Plan, Class 14 is unimpaired.  

 

            The amendment of the Plan pares down the Plan to provisions: for payment of creditors;2 

stating use restrictions the Association will not enforce (though individual owners still retain any 

rights they have to seek or oppose enforcement); confirming and formalizing the Association’s 

treatment of the Outparcel Property (defined hereinbelow), but not restricting the rights of 

individual owners to seek or oppose enforcement of restrictions or covenants regarding the 

Outparcel Property; stating an exception regarding lots owned by Oconee County, South 

Carolina Forfeited Land Commission, which the Association is informed and believes is 

consistent with the legal status of such lots; and the assumption of leases and executory contracts 

to which the Association is a party.  The Association is informed and believes that these 

                                                 
Association is informed and believes that the Plan complies with the requirements of § 1129 and other applicable 

provisions of the Bankruptcy Code. 
2 Non-priority unsecured creditors cannot be paid absent a confirmed plan of reorganization. 
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provisions do not have a material adverse effect on creditors or other parties, and that they are 

important and in the best interest of the Association. 

 

B. Preliminary Statement About the Case 

 

            The Association filed this Chapter 11 case for the primary purposes of addressing issues 

relating to restrictions in certain deeds and recorded real property filings, some of which have not 

been followed or enforced for decades; inequitable treatment that would result if those restrictions 

were now enforced; financial fall-out resulting from the issues over the restrictions, which 

jeopardized the Association’s ability to properly operate and fulfill its responsibilities in the future; 

and other organizational needs of the Association, such as the need for updated bylaws.  Although 

the Association was still able to pay its creditors as of the filing of this case, the economic impact 

and the potential financial crisis for the Association were nearing on the horizon.  The Association 

sought to proactively address these issues before reaching a crisis situation.  The Association 

believes that Chapter 11 provides the best and most efficient forum for it to address these matters 

comprehensively, at one time. 

 

            In filing the Chapter 11 case, the Association understood that the case would involve 

substantial legal expense; however, the Association determined that the legal expense of the 

Chapter 11 was both justified and significantly less than the Association would likely incur without 

the Chapter 11 case.  As described below, the Association had been sued in state court by certain 

members in one of the over 20 sections comprising Foxwood Hills, and after nearly three years of 

litigation, the Association had incurred approximately $300,000.00 of legal fees and expenses - 

and the cases were still at the stage of serving by publication the parties who could not be located, 

i.e., discovery had not even begun with but possibly one or two parties, and the two cases were 

likely to continue for years.  In addition, the possibility existed that members in some of the other 

sections might also file actions, and the Association would then be in the position of litigating the 

same or similar issues, and incurring substantial legal expense, multiple times.  The situation and 

the possibility of endless litigation were unsustainable.  The Association determined it best to “bite 

the bullet” and absorb the costs of the Chapter 11 case, in return for a once-and-for-all 

comprehensive resolution of the matters. 

 

            The Chapter 11 case has already been a success in economically addressing important 

issues.  As discussed below, the Association filed the Adversary Proceeding for a determination 

of issues regarding membership, member voting rights and restrictions on assessments.  To date, 

the Association has been granted judgment (a declaratory judgment of rights) as to approximately 

97% of the owners of record and over 70% of the lots in the Community (defined below).3 The 

Association did not seek a monetary judgment or a lien against any owner, only declaratory 

judgment on rights and interests.  Whereas the pre-bankruptcy litigation in state court included 

approximately 202 lot owners, the Adversary Proceeding included over 3,300 named owners, so 

that everyone of record would be included and with the goal that the Court’s determinations should 

apply to all owners.4  To accomplish this result in state court would have likely required legal 

                                                 
3 In addition, the lots presently owned by Oconee County Forfeited Land Commission will be subject to the 

membership and budget-based billing provisions when sold or transferred to a new owner by Oconee County.   
4 The requested declaratory judgment relief is still of great impact and benefit, even without judgment against the 

remaining defendants in the Adversary Proceeding.  The relief, though requested as to all owners, was not and is not 
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expense many times greater than the cost of this Chapter 11 case,5 and would have likely required 

many years to complete. 

 

            In the Plan, the Association proposes to address other issues that need to be resolved for 

the Association’s improved operation going forward.  The Initial Version of the Plan included the 

proposed adoption of new bylaws; as stated above, those bylaw provisions have been deleted, and 

the Plan does not provide for the adoption of new bylaws, or the amendment of the existing bylaws.  

The Plan does address the Association’s application and enforcement of use restrictions, in stating 

certain restrictions it will not enforce.  The Plan does not, however, revisit the issues and matters 

in the Adversary Proceeding; those issues and matters have been, or will be (as to the remaining 

defendants), determined in the Adversary Proceeding.   

 

            The Association believes that the Plan addresses matters for a much improved situation 

following completion of the Chapter 11 case.   

 

C.  Historical Background of the Debtor 

 

 The Association is a property owners association responsible for operating and maintaining 

a residential development known as Foxwood Hills (the “Community”) located on Lake Hartwell 

in Oconee County, South Carolina.  The Community is comprised of approximately 4,100 lots 

currently owned by approximately 3,300 owners of record.  The Association’s duties include the 

maintenance, operation and management of over forty miles of roadways, a security force and 

certain real estate and amenities, including a clubhouse, a restaurant, a pool, tennis courts, a 

parking area, docks, substantial common areas and certain vacant lots. 

 

 At all points during the life of the Association, its Board of Directors (the “Board”) has 

consisted of unpaid volunteers.  The Board’s members are also owners of lots in the Community.  

Since 1993, the Board of Directors has changed many times. Based on the historical records 

currently in the Association’s possession, the below sets forth the Association’s historical 

background from 1971 to the present.  

 

1. 1971 – 1977 

 

            In 1971, Lakeshore Land Company (“Lakeshore”) created Mountain Bay Estates 

(“Mountain Bay”), and served as Mountain Bay’s developer until 1976.  Mountain Bay would 

later become the Community known as Foxwood Hills.  On August 25, 1972, Lakeshore filed 

those certain Restrictions (the “1972 Lakeshore Restrictions”) in the Office of the Oconee 

County Clerk of Court (the “Oconee Clerk”) in Deed Book 11-L, Page 153.  The 1972 Lakeshore 

Restrictions refer to what are now called Sections A, B, C, D and F within the Community – the 

only five Sections created as of that time.  The 1972 Lakeshore Restrictions stated that a $48.00 

                                                 
an “all or nothing” request for relief.  The Association continues to seek the relief as to the remaining defendants, and 

it believes its case is strong, but even if it were not to obtain the judgment as to the remaining defendants, the benefits 

of the relief granted to date are enormous for the Association. 
5 In this regard, just the cost of service on the parties would be substantially higher in state court, where process servers 

generally must be used.  In the Bankruptcy Court, service by first class mail is allowed.  To serve 3,300 persons in a 

state court action would likely involve $85,000 to over $100,000 in process server fees; in this bankruptcy, the cost 

was less than one-half that amount.  
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assessment would be levied each year against each lot for the maintenance of the road system and 

recreational facilities.  The Association believes this flat, perpetual maintenance fee language was 

intended to entice third-parties to purchase lots in Mountain Bay, not to adequately cover future 

expenses of the Association.6 

 

Fulton National Bank held a mortgage on either all or a substantial portion of the real estate 

owned by Lakeshore that comprised Mountain Bay.  From 1971 to 1976, Lakeshore sold some of 

the lots in Mountain Bay to purchasers (the lots sold by Lakeshore during that time, the “Mountain 

Bay Lots”), but prior to December 1976, Lakeshore defaulted under its payment obligations to 

Fulton National Bank.  Lakeshore’s default led to Fulton National Bank foreclosing its mortgage 

lien on all property still owned by Lakeshore at that time7 (the “Foreclosed Property”).  Fulton 

National Bank was the successful bidder at the foreclosure sale of the Foreclosed Property, and 

Fulton National Bank took title ownership of the Foreclosed Property by and through those certain 

deeds recorded with the Oconee Clerk on December 20, 1976, at Deed Book 12-P, Page 354 and 

355. 

 

Between December 20, 1976, and December 14, 1977, Fulton National Bank sold certain 

lots from the Foreclosed Property to third parties.  These lots that Fulton National Bank sold to 

third-parties shall also be considered Mountain Bay Lots, as that term is defined above.  Therefore, 

“Mountain Bay Lots” include (a) the lots purchased by third-parties directly from Lakeshore 

prior to the foreclosure; and (b) the lots purchased by third-parties directly from Fulton National 

Bank after the foreclosure.   

 

On December 14, 1977, Foxwood Corporation registered as a corporation in the Office of 

the South Carolina Secretary of State, and on December 15, 1977, Fulton National Bank conveyed 

all of the unsold Foreclosed Property it owned to Foxwood Corporation, by and through that certain 

Limited Warranty Deed recorded with the Oconee Clerk on December 29, 1977, at Deed Book 12-

X, at Page 200. 

 

At the end of 1977, Foxwood Corporation was the new developer for the Community, and 

the Community consisted of Sections A, B, C, D, and F.  Depending on the timing of the sale of 

lots within those sections, some are Mountain Bay Lots, and others are not.  

 

2. 1978 – November 1993 

 

Foxwood Corporation remained the developer for the Community from late 1977 until 

November 1993.  After Foxwood Corporation took over as developer, Foxwood Corporation 

began referring to the Community as “Foxwood Hills.”  The Community is still known as 

“Foxwood Hills.”  Although the Debtor, Foxwood Hills Property Owners Association, Inc., was 

registered as a nonprofit corporation in the Office of the South Carolina Secretary of State on April 

24, 1978, Foxwood Corporation (as developer) controlled the Association through November 

1993. 

                                                 
6 In this regard, it is notable that the roads, infrastructure and amenities were newly constructed or installed, the 

developer still owned most of the property in the Community, and maintenance and repair costs for the roads and 

amenities were not significant concerns at that time. 
7 The lots foreclosed were the unsold lots still owned by Lakeshore, the original developer.   
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Foxwood Corporation expanded the Community in 1978 and 1979 by constructing 

infrastructure and adding the following sections: G, Homestead, I, L, M, Hatteras I, Hatteras II, 

Edisto, Newbury, Tidewater, Sherando, Orion, Kinston, Rapidan, and Panola.  On April 22, 1980, 

Foxwood Corporation added Aaron, which was also provided with infrastructure, and on March 

16, 1981, Foxwood Corporation added Millhurst, which was also provided with infrastructure. 

 

From April 22, 1980, through March 15, 1981, Foxwood Corporation also filed restrictions 

to add the following Sections: Leland, Fontana, Bellhaven, Chapin, Dellwood, Granby and 

Woodcrest.  However, Foxwood never constructed any material infrastructure for Leland, Fontana, 

Bellhaven, Chapin, Dellwood, Granby or Woodcrest, and only a small number of lots were sold in 

these Sections, which eventually led the Association to cease considering the lots in these Sections 

as an active part of the Community or seeking assessments from the owners of the lots, at least not 

until such time as they are developed. The lack of infrastructure prevents use of the lots for 

residential purposes with limited exceptions, and the Association provides no services to these 

Sections.   

                               

 On December 1, 1993, Foxwood Corporation turned over control of the Association to the 

property owner members.  At all times since December 1, 1993, the Association has remained 

under the control of the member owners, acting by and through the Board. 

 

3.  Timeline of Restrictions for Each Section and Bylaws 

 

 From 1972 to 1981, Lakeshore and Foxwood Corporation recorded restrictions (generally, 

the “Restrictions”) for each Section that is currently an active part of the Community.  The 

language in the Restrictions dealing with the amount of assessments payable by each lot owner 

and each owner’s membership within the Association varied over time.   

 

As noted above, the 1972 Lakeshore Restrictions applicable to Sections A, B, C, D and F 

provided for a flat, perpetual $48.00 per year in assessments for the Mountain Bay Lots.  On 

August 4, 1978, Foxwood Corporation recorded Restrictions for Sections G, I, L, M, Hatteras I 

and Homestead with the Oconee Clerk at Book 13-C, Pages 365, 366, 367 and 368, (the “1978 

Foxwood Restrictions”), wherein Foxwood Corporation provided for a $60.00 assessment per 

year against each lot for maintenance of the road system and recreational facilities.  Neither the 

1972 Lakeshore Restrictions nor the 1978 Foxwood Restrictions make reference to the 

Association’s Bylaws because the first set of the Bylaws for the Association did not yet exist at 

that time.   

 

In 1978, Foxwood Corporation promulgated the Association’s first set of Bylaws, entitled 

Bylaws of the Foxwood Hills Property Owners Association (the “1978 Bylaws”).   The 1978 

Bylaws were critical in providing a uniform set of governing documents for the Community, 

containing twenty-two Articles addressing governance of the Community going forward.  Notably, 

the 1978 Bylaws: (1) defined a “Member” as any owner of a lot, or lots, within the Community; 

(2) connected membership rights to the member’s payment of annual dues and assessments levied 

by the Association; (3) addressed voting rights; and (4) addressed the Board’s power to charge 

annual dues and assessments on behalf of the Association. 
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After Foxwood Corporation’s institution of the 1978 Bylaws, Foxwood Corporation began 

incorporating the 1978 Bylaws by reference in its Restrictions.  Between 1979 and 1981, Foxwood 

Corporation filed Restrictions for the following Sections: (1) Hatteras II, (2) Edisto, (3) Newbury, 

(4) Tidewater, (5) Sherando, (6) Orion, (7) Kinston, (8) Rapidan, (9) Panola, (10) Aaron, and (11) 

Millhurst (the “1979 Foxwood Restrictions”).  The 1979 Foxwood Restrictions provide, in 

relevant part, that: (1) lot owners of record are automatically members of the Association; (2) the 

members are subject to the 1978 Bylaws; and (3) member voting rights are determined by the 1978 

Bylaws.  The 1979 Foxwood Restrictions included language regarding assessments that was 

identical in all material respects to the language in the 1978 Foxwood Restrictions. 

 

The 1978 Bylaws were replaced, effective March 15, 2003, when the Association 

promulgated those certain First Revised Bylaws of Foxwood Hills Property Owners Association, 

Inc. (the “2003 Bylaws”), which completely superseded the 1978 Bylaws.  The most relevant 

superseding revisions were with respect to (1) “fees, dues and assessments” in Article XV, wherein 

the 2003 Bylaws expanded the Association’s authority to charge fees, dues and assessments to all 

lot owners in the Community, which included owners of the Mountain Bay Lots - prior to this 

time, owners of Mountain Bay Lots were only charged the $48.00 annual dues set forth in the 1972 

Lakeshore Restrictions; and (2) expressly stating that annual assessments for all owners “shall be 

set so as to enable the Association to meet the approved yearly budget and all monies so 

collected shall be deposited into the operating account of the Association.”  The 2003 Bylaws 

also expressly allow the Association to make “special” assessments and “emergency” assessments 

under certain circumstances. 

 

The 2003 Bylaws were replaced, effective March 17, 2011, when the Association 

promulgated those certain Second Revised Bylaws of Foxwood Hills Property Owners 

Association, Inc. (the “2011 Bylaws”).  The 2011 Bylaws completely superseded the 2003 Bylaws 

and remain in full force and effect at this time.  The 2011 Bylaws did not make any notable 

revisions in connection with membership, membership rights or fees, dues and assessments. 

 

In regard to assessment amounts, in addition to the recorded restrictions and the bylaws 

discussed above, it is notable that Foxwood Corporation executed deeds conveying lots to third-

party purchasers that included differing amounts in the assessments payable to the Association.  

For example, (1) an August 1978 deed provided for maintenance dues to range from $12.00 to 

$72.00 per year, with additional adjustment beyond those amounts being subject to the Consumer 

Price Index; (2) a July 1990 deed provided for such dues to range from $12.00 to $108.00 per year, 

with additional adjustment beyond those amounts being subject to the Consumer Price Index; and 

(3) an October 2001 deed provided for such dues to range from $12.00 to $140.00 per year, with 

additional adjustment beyond those amounts being subject to the Consumer Price Index  

 

Accordingly, the requirements related to (a) the owners’ membership within the 

Association, (b) the owners being subject to the Association’s Bylaws, and (c) payment of 

assessments to the Association, differed significantly between the 1972 Lakeshore Restrictions, 

the 1978 Foxwood Restrictions, the 1979 Foxwood Restrictions, the various deeds Foxwood 

Corporation used to convey lots to third parties from 1978 through the 2000s, and the 2011 Bylaws.  

These variations between language in the recorded documents, and the deleterious effects of them, 
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are the primary reason for the Association’s Chapter 11 bankruptcy filing, and the filing of the 

Adversary Proceeding (defined below). 

 

4.  December 1993 – Present 

 

On December 1, 1993, Foxwood Corporation turned over control of the Association to the 

property owners, and the Association has prepared and operated under an annual budget approved 

by its Board of Directors since that time.  Since 1994, all members in good standing with the 

Association have had the opportunity to use the Association’s amenities, including, without 

limitation, over forty miles of privately maintained roadways, a clubhouse, a restaurant and lounge, 

a swimming pool, tennis courts, comfort stations and common areas. 

 

Since 1994, the Association has charged budget-based dues and assessments to all 

members, and their predecessors in title. The purpose of these budget-based dues and assessments 

is to enable the Association to maintain and preserve the roadways, amenities and common interest 

properties, and for the Association to remain solvent and meet its annual approved budget.  The 

Association charged annual budget-based dues and assessments to all owners of lots in the 

Community, except owners of Mountain Bay Lots (who were not members of the Association 

prior to this Chapter 11 case), a total of $225.00 from 1994 through 2003.  These dues were 

sufficient for the Association to meet its annual approved budget. After the members approved and 

the Association promulgated the 2003 Bylaws, the Association began increasing the annual 

budget-based dues and assessments to all owners, including owners of Mountain Bay Lots.  These 

annual dues and assessments from 2004 to the present increased annually for the purpose of 

continuing to enable the Association to remain solvent and meet its annual approved budget.  For 

the Association’s fiscal years of 2019-20, and 2020-21, the Association assessed a total of $597.00 

to all lot owner members, other than those owners of Mountain Bay Lots.  For the Mountain Bay 

Lot owners, the Association assessed $416.00 for fiscal year 2019-20, and $423.00 for fiscal year 

2020-21.  The majority of all lot owners in the Community who were assessed these budget-based 

dues and assessments from 1994 to the present paid their yearly assessments in full to the 

Association. 

 

On or about August 15, 2016, Tona Renee Busbee (“Ms. Busbee”) first purchased property 

in the Hatteras I Section of the Community, and on October 13, 2017, Ms. Busbee filed that certain 

civil action against the Association in the Oconee County Court of Common Pleas (the “State 

Court”) under Case No. 2017-CP-37-00607 (the “Busbee Litigation”).  Ms. Busbee asked the 

State Court for, among other things, a declaratory judgment that (1) she must only pay annual 

assessments of $60.00 for each of the three (3) lots she owns in the Hatteras I Section of the 

Community; and (2) she is not a member of the Association.  In the Association’s responsive 

pleading, it denied the relief sought by Ms. Busbee and filed a Third-Party Complaint against the 

owners of all lots in the Hatteras I Section (the “Hatteras I Owners”).  The Association filed the 

Third-Party Complaint in an effort to (a) obtain a determinative ruling on these issues, which would 

be effective as to all lot owners in the Hatteras I Section, (b) discourage additional owners from 

withholding payment of dues, fees and assessments payable to the Association, and (c) discourage 

additional owners from filing separate, potentially multiple, lawsuits against the Association on 

these issues.  The Third-Party Complaint sought a declaratory judgment that (a) all Hatteras I 

Owners are members of the Association, and (b) all Hatteras I lots are subject to the 2011 Bylaws, 
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and thus required to pay budget-based dues, fees and assessments.  Approximately 202 Hatteras I 

Owners were named as Third-Party Defendants in the Third-Party Complaint. 

 

After the filing of the Busbee Litigation, a greater percentage of property owners did not 

pay their annual dues, fees and assessments.  By Spring 2020, the Busbee Litigation was proving 

costly and inefficient for the Association.  The Association had not served all of the Hatteras I 

Owners, and the costs of private process servers (many Hatteras I Owners permanently reside in 

states across the United States) and costs of service by publication for those Hatteras I owners that 

could not be located or were deceased were mounting.  The Association incurred legal fees and 

expenses in the Busbee Litigation, and in similar state court litigation by another lot owner, Chris 

Pierce, in excess of $300,000.00 between August 15, 2016 and May 8, 2020.  These costs 

combined with the fact that the Busbee Litigation could only result in the State Court adjudicating 

the rights of only one section of the Community (Hatteras I), led the Association to the conclusion 

that this Chapter 11 bankruptcy case and the Adversary Proceeding filed in it would be a much 

more effective and efficient way for the Association to address these issues across the entirety of 

the Community. 

 

The Association actually began exploring the possibility of a Chapter 11 filing in late 2019.  

The Board met with bankruptcy counsel to discuss the case, and conducted two Town Hall 

Meetings with owners in February 2020 to discuss the possible Chapter 11 filing.  The preparations 

for the Chapter 11 case involved much work and time to complete and assemble information and 

paperwork, and with the start of the coronavirus pandemic adding to tasks.  As such, the Chapter 

11 case was not ready to file until early May, 2020. 

 

III.  POST-PETITION MATTERS 

 

On May 8, 2020 (the “Petition Date”), the Association filed its petition (the “Petition”) 

for relief under Chapter 11 of the United States Bankruptcy Code (11 U.S.C. §§ 101 et seq., the 

“Bankruptcy Code”), commencing this case.  The Association is in possession and control of its 

property and managing its business as a Chapter 11 debtor-in-possession pursuant to 11 U.S.C. §§ 

1107(a) and 1108.   

 

            As stated at the outset, the Chapter 11 case has already been a success in economically 

addressing important issues.  The Association filed the Adversary Proceeding for a determination 

of issues regarding membership, member voting rights and restrictions on assessments.  To date, 

the Association has been granted judgment (a declaratory judgment of rights) as to approximately 

97% of the owners of record and over 70% of the lots in the Community.8 The Association did not 

seek a monetary judgment or a lien against any owner, only declaratory judgment on rights and 

interests.  Whereas the pre-bankruptcy litigation in state court included approximately 202 lot 

owners, the Adversary Proceeding included over 3,300 named owners, so that everyone of record 

would be included and with the goal that the Court’s determinations should apply to all owners.9  

                                                 
8 Plus, as stated in footnote 3 above, the lots presently owned by Oconee County Forfeited Land Commission will 

become subject to the membership and budget-based billing provisions upon the sale of such lots by Oconee 

County. 
9 The requested declaratory judgment relief is still of great impact and benefit, even without judgment against the 

remaining defendants in the Adversary Proceeding.  The relief, though requested as to all owners, was not and is not 
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To accomplish this result in state court would have likely required legal expense many times 

greater than the cost of this Chapter 11 case,10 and would have likely required many years to 

complete. 

 

            In the Plan, the Association proposes to address other issues that need to be resolved for 

the Association’s improved operation going forward.  The Plan does not, however, revisit the 

issues and matters in the Adversary Proceeding; those issues and matters have been, or will be (as 

to the remaining defendants), determined in the Adversary Proceeding.   

 

A. The Adversary Proceeding     
 

On July 13, 2020, as part of this Chapter 11 case, the Association commenced an adversary 

proceeding, Case No. 20-80049-hb (the “Adversary Proceeding”), by filing its Complaint.  On 

July 23, 2020, prior to service of the Complaint on any party, the Association filed its Amended 

Complaint (the “Amended Complaint”) to add as defendants fifty-five (55) individuals who had 

recently become lot owners in Community.  The Association intended that the Amended 

Complaint name as defendants all owners of record of lots within the Community at that particular 

point in time, and the Amended Complaint seeks certain relief as to all defendants, and those 

defendants’ successors in ownership.  On August 4, 2020, the Court issued its Summons (the 

“Summons”), and on August 11, 2020, the noticing, claims and service agent employed in this 

case pursuant to SC LBR 2081-1, American Legal Claim Services, LLC (“ALCS”), served the 

Summons and the Amended Complaint on all named defendants (collectively, the “Defendants”) 

by first class U.S. Mail.  In the Amended Complaint, the Association does not seek a monetary 

judgment against any of the Defendants or a lien on any property. Rather, the Association seeks a 

declaratory judgment and equitable relief based on equitable principles and maxims, common law 

principles and statutory authority.  Specifically, the Association seeks an Order from the Court 

declaring that (a) all of the Defendants are members of the Association with equal voting rights, 

and (b) all of the Defendants must pay annual budget-based dues, fees and assessments to the 

Association in order to enable it to remain solvent and meet its annual approved budget. 

 

Note:  At this point, it is important to clarify what “budget-based” dues and assessments 

are, in light of misunderstanding and confusion expressed by some owners based on what they 

have been told by other owners or what they have read on social media.  “Budget-based” dues 

and assessments means dues or assessments which are based on the funds needed to cover the 

Association’s approved budget.  The term does not mean “unlimited” charges.  The budget is 

approved annually by the Association membership; the amount of assessments is the amount 

needed to cover the approved budget, allocated among the lot owners.  Once the budget is 

approved, the Association Board must assign an expected collection rate to the budgeted amount, 

so that projected receipts will cover the approved budgeted expenses.  The amount assessed to 

                                                 
an “all or nothing” request for relief.  The Association continues to seek the relief as to the remaining defendants, and 

it believes its case is strong, but even if it were not to obtain the judgment as to the remaining defendants, the benefits 

of the relief granted to date are enormous for the Association. 
10 In this regard, just the cost of service on the parties would be substantially higher in state court, where process 

servers generally must be used.  In the Bankruptcy Court, service by first class mail is allowed.  To serve 3,300 persons 

in a state court action would likely involve $85,000 to over $100,000 in process server fees; in this bankruptcy, the 

cost was less than one-half that amount.  
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each owner should be equal in amount, with only limited exceptions (e.g., possibly a reduced 

amount due on an adjoining lot).  The goal is equality in sharing the budgeted expenses. 

 

After service of the Summons and Amended Complaint, 116 defendants filed responsive 

pleadings (the “Answering Defendants”).  Eighty-eight defendants are represented by Michael 

Dodd, Esquire; one defendant, the Oconee County Forfeited Land Commission, is represented by 

James Logan, Jr., Esquire; and the remaining twenty-seven defendants are appearing pro se 

(representing themselves, without an attorney).  Eighty-six of the defendants represented by Mr. 

Dodd asserted counterclaims against the Association for declaratory relief.  Two pro se defendants, 

Ms. Busbee and Chris Pierce, asserted counterclaims against the Association, with certain of those 

counterclaims seeking a monetary judgment against the Association.   

 

None of the remaining Defendants (approximately 97% of the owners in the Community) 

filed a responsive pleading, and the Court has awarded the Association a default judgment against 

each of those defendants for the relief sought.  The default judgment is a declaratory judgment 

determining rights and interests; as stated above, the Association did not seek a monetary judgment 

or a lien on property.   Accordingly, all defendants against whom judgment has been entered are 

now adjudicated to be (1) members of the Association with equal voting rights (including 

Mountain Bay Lot owners); and (2) responsible for paying annual budget-based dues, fees and 

assessments to the Association. 

 

On December 3, 2020, the Court entered its Order Granting in Part, and Denying in Part, 

Motion for Entry of Default Judgment (the “Order”) and corresponding Judgment (the 

“Judgment”).  The Order and Judgment state, among other things, that the over 2,900 “Default 

Judgment Defendants,” set forth in Exhibit “A” to the Judgment, and their successors in 

ownership of lots in the Foxwood Hills community, are each a member of the Association and are 

obligated to pay budget-based fees, dues, and assessments.  The Association is informed and 

believes that most of the Default Judgment Defendants did not respond because they support, or 

do not oppose, the declaratory judgment relief sought by the Association. Subsequent to entry of 

the Judgment, several of the Defendants filed motions, responses and letters asking that the default 

judgment be set aside.  All filings contesting the Order and Judgment have been denied by the 

Court, and the time for appeal of the Order and Judgment has expired. 

 

On October 23, 2020, the Court granted the Association’s motion to serve the Summons 

and Amended Complaint through publication on those defendants whose mail service was returned 

undeliverable (approximately 221 defendants) (the “Returned Mail Defendants”)11, and upon the 

John Doe, Richard Roe and Steven Stoe designated classes of defendants.12  The Association then 

                                                 
11 These defendants were listed in Exhibit “A” to the Court’s Order granting authorization to serve by publication. 
12 The Amended Complaint includes a designated class of defendants identified as the “John Doe Defendants,” 

comprised of any and all heirs and assigns of the named Defendants, and any other transferees of the Defendants’ 

interest which are not of record with the Association, including any person who may be in the military service of the 

United State of America; it includes a designated class of defendants identified as the “Richard Roe Defendants,” 

comprised of any unknown minors or persons under disability, including incompetent persons; and it includes a 

designated class of defendants identified as the “Steven Stoe Defendants,” comprised of any spouses, former spouses, 

relationship partners and family members of any named Defendant who believe that he or she asserts an interest in the 

Association and/or in the matters raised in the adversary proceeding, such as a co-interest with a named Defendant, 

including any person who may be in the military service of the United States of America.  On November 23, 2020, 
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published service in The Journal newspaper in Oconee County, South Carolina.  As provided in 

the Order for service by publication, the Publication Summons was published in The Journal 

newspaper weekly for three consecutive weeks beginning December 17, 2020, with the final 

publication being made on December 31, 2020.  After more than thirty days had elapsed from the 

final publication date, the Association filed its Motion for Entry of Default Judgment as to the 

Defendants Served by Publication, and, on February 18, 2021, the Court entered its Amended 

Order Granting Default Judgment Against the Returned Mail Defendants and the Doe, Roe and 

Stoe Defendants, wherein the Court ordered that these defendants, and their successors in 

ownership of lots in the Foxwood Hills community, are each a member of the Association and are 

obligated to pay budget-based fees, dues, and assessments. 

 

Pursuant to the Court’s Case Management Order entered on February 22, 2021, the 

Association and the Answering Defendants are moving toward the next stage of the litigation – 

discovery.  If the Association and the Answering Defendants cannot reach a resolution, the parties 

will continue litigating the Adversary Proceeding. 

 

Comparing the current status of the Adversary Proceeding, wherein the Court has entered 

declaratory judgment stating that approximately 97% of all owners in the Community are members 

of the Association and must pay budget-based fees, dues, and assessments, the Association is in 

far better position that it was in early May 2020 when the pre-petition Busbee Litigation was still 

mired in service of process as to owners in just one section of the Community. 

 

B. The Association’s Sale of Lots 

 

 On the Petition Date, the Association owned approximately 605 lots in the Community, of 

which approximately 484 of lots were available for sale.  Some of these lots have been owned by 

the Association since 1993, when the last developer of the Community, Foxwood Corporation, 

deeded all remaining unsold lots to the Association.  Other lots were purchased by the Association 

at tax sales, foreclosure sales, from the Oconee County Forfeited Land Commission, or deeded 

back to the Association by owners delinquent on their annual fees, dues and assessments.  The vast 

majority of the residential lots owned by the Association are vacant and not valuable on the open 

market for various reasons, including the location of the lots and some of the issues that led to the 

filing of this case.  The Association would prefer to own far fewer lots if there was interest from 

third-party buyers.  The Association incurs expenses in owning the vacant lots, without deriving 

any income from them.  Any funds received from the lot sales is income to the Association, used 

to meet its annual approved budget, and sales to third-parties should lead to income in the form of 

payment from those new owners of fees, dues and assessments.  Accordingly, the Association 

rarely turns down a reasonable offer made by a prospective purchaser. 

 

                                                 
the Court appointed Randy A. Skinner, Esq. as Guardian Ad Litem for the Richard Roe Defendants. One February 19, 

2021, Mr. Skinner filed his Report and Recommendation wherein he stated that he has had no contact from anyone 

making him aware of any minors in the Richard Roe class, and it appears the relief sought by the Association is not 

adverse but stands to be beneficial to the interests of any minors within the Richard Roe Defendants class. 
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 Since the Petition Date, the Association has been authorized by the Court to sell thirteen 

lots to third parties.13  On October 5, 2020, the Court entered its Order Authorizing the Sale of 

Certain Lots Pursuant to 11 U.S.C. § 363(b)(1), and Stating the Process for Prospective Sales, 

wherein the Court outlined the notice process for sales of lots during this time.  The process 

involves the filing of a motion to authorize the sale, with a notice and proposed order, serving 

creditors and notice parties, and the posting of the sale motion and notice on the ALCS website.  

Objections to a proposed sale must be filed within 21 days of the notice, or the Order authorizing 

sale may be entered without a hearing.  If an objection or request for a hearing is filed within the 

allowed time, the Court will conduct a hearing on the proposed sale. 

 

            The lots are not subject to a mortgage or other lien.   

 

            Following confirmation of the Plan, the sale notice procedure will end.  Sales then may be 

made by the Association in the ordinary course of its business, as was done prior to the Chapter 

11 filing. 

 

C. The Association’s Financial Management Companies  

  

It is the Association’s position that Southern Community Services, LLC, n/k/a Community 

Association Management Services (“CAMS”), the financial management company employed by 

the Association prior to and at the filing this case, and during the first months of this case, defaulted 

under the Association Management Agreement dated as of December 18, 2018 between it and the 

Association, that CAMS had been given notice of the defaults but failed to cure them, that CAMS 

continued to fail in providing the services under the contract which the Association needed, and 

that CAMS was properly terminated and replaced.  The Association declared CAMS to be in 

default (CAMS denies the Association’s assertion that CAMS defaulted under the contract) and 

terminated its services.  The termination was deemed effective October 1, 2020.   On January 28, 

2021, CAMS filed its Proof of Claim with the Court, wherein it claimed $81,048.00 in unsecured 

debt.  The Association will object to this claim for the reasons including those set forth above. 

 

Effective October 1, 2020, the Association employed Goodmanagement, LLC to serve as 

its financial management company. 

 

D. Claims and Noticing Agent: American Legal Claims Services, LLC 

 

The mailing list in this case includes over 3,300 creditors, lot owners and parties in interest.  

Local Rule 2081-1 of this Court (Rule 2081-1 of the District of South Carolina Local Bankruptcy 

Rules,  which may be cited as “SC LBR 2081-1”) provides that in a Chapter 11 case with 500 or 

more creditors or parties in interest, the debtor shall seek to employ a claims and noticing agent.   

 

Pursuant to the Order Authorizing the Debtor to Retain American Legal Claim Services, 

LLC as Claims and Noticing Agent for the Debtor in Accordance with 28 U.S.C. § 156(c), Pursuant 

to SC LBR 2081-1, Nunc Pro Tunc to the Petition Date entered on May 11, 2020, American Legal 

Claim Services, LLC is the claims and noticing agent in this case. 

                                                 
13 On February 18, 2021, the Association filed a motion seeking authority to sell Lot 60 in the Kinston Section.  The 

objection period for that motion has yet to expire, so no Order has yet been entered on that motion. 
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IV.  PROPERTY OF THE ESTATE AND FINANCIAL DATA 

 

A. Assets 

 

 The Association’s assets primarily consist of the following: (1) funds on account in Debtor-

in-Possession accounts at First Citizens Bank & Trust Company (“First Citizens”) (totaling 

$768,146.97, as of January 31, 2021); (2) accounts receivable due from owners on past-due fees, 

dues and assessments (totaling $2,189,747.77, as of January 31, 2021); (3) bar and restaurant 

inventory; (4) office furniture and fixtures; (5) two tractors, other John Deere lawn equipment and 

five automobiles14; and (6) common area real estate used as amenities for members, such as the 

clubhouse, swimming pool, and tennis courts; and (7) approximately six hundred lots in the 

Community. 

 

 1.  Cash Deposits and Cash on Hand – On the Petition Date, the Association had funds 

on deposit in bank accounts with First Citizens and Union Bank totaling $668,599.24, including 

$600.00 of cash on hand.  Funds in the Union Bank accounts were transferred to First Citizens DIP 

accounts.  As of May 3, 2021, the Association held $815,958.56 in its DIP Operation Account, 

$186,185.23 in its DIP Reserves Account, and $8,541.34 in its DIP Pool Reserve Account. 

 

 2.  Accounts Receivable – On paper, one of the Association’s largest assets is its accounts 

receivable, which is comprised of unpaid fees, dues and assessments owed to it by it members. In 

its Schedules, the Association stated its accounts receivable balance as $3,558,293.89, with a note 

that a substantial portion of the accounts receivable are owed by persons who have abandoned, or 

functionally abandoned, their property and are deemed collectible.  Since the Association 

employed Goodmanagement, LLC as its financial management, effective October 1, 2020, 

Goodmanagement has assisted the Association in “cleaning up” its uncollectible accounts 

receivable.  As of March 31, 2021, the Association’s accounts receivable balance was 

$1,906,884.99, which includes a substantial amount of write-offs from the balance stated in the 

Schedules.  The Association expects to write off more uncollectible balances in the coming 

months. 

 

 3.  Bar and Restaurant Inventory – An exact value is undetermined, but the Association 

stated in its Schedules that it believes the value to be less than $5,000.  These assets are comprised 

of perishable and non-perishable items.  Post-petition receipts and expenses related to the 

Association’s bar and restaurant have been reported monthly in the Association’s files Monthly 

Operating Reports. 

 

 4.  Office Furniture and Fixtures - The Association owns the furniture, fixtures and 

equipment (“FF&E”) and certain other furnishings and contents located in and around the 

clubhouse, bar, restaurant, pool and tennis courts.  The FF&E includes sofas, chairs, tables, 

televisions, file cabinets, kitchen appliances, etc.  Most of this personalty is aged and significantly 

depreciated in value.  In its Schedules, the Association listed the FF&E at an undetermined amount.  

The value is believed to negligible.  

                                                 
14 One automobile used by the security force was involved in a post-petition accident and deemed a total loss by the 

insurer.  The Association is currently in the process of replacing that automobile in its ordinary course of business.  
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 5.  Tractors and Automobiles – On the Petition Date, the Association owned a (1) John 

Deere 5075E utility tractor; (2) Hardee/EVH Mfg Co. boom mower; (3) John Deere 520M loader; 

(4) Frontier fixed pallet fork; (5) New Holland Tractor (10+ years old); (6) a 2011 Kia Sorento 

used by the security force with 247,207 miles and an estimated value of $1,500; (7) 2016 Kia 

Sorento used by the security force with 60,656 miles and an estimated value of $12,500; (8) 2007 

Toyota Tacoma used by the maintenance department with 272,427 miles and an estimated value 

of $3,800; (9) 2005 Chevrolet truck used by the maintenance department with 237,153 miles and 

an estimated value of $3,500; and (10) 2005 Ford Explorer used by the housekeeping department 

with 81,819 miles and an estimated value of $1,500.  The Association still owns each of these 

pieces of personal property, with the exception of the 2016 Kia Sorento which was involved in a 

post-petition accident and deemed a total loss by the insurer.  The Association received  

approximately $15,021 from the insurer, and used those funds toward a total cash price paid of 

$24,331 to purchase a replacement vehicle for the security department – a 2021 Kia Seltos.  The 

Association did not incur any debt in its purchase of the replacement vehicle.  

 

 6.  Common Area/Amenities Real Estate Owned – The Association’s clubhouse (the 

restaurant and bar and located within the clubhouse) is located on 3.58 acres at 800 Hickory Trail, 

Westminster, SC 29693 (Oconee County TMS # 315-03-04-001).  An Olympic-size, outdoor, salt 

water pool is located behind the clubhouse along with tennis courts.  A parking area is located in 

front of the clubhouse. The Association has owned this property since 1993, and its ownership is 

free and clear of liens since the payoff of the Pool Loan (defined and discussed below).  With the 

exception of any pandemic-related closures, the Association has continued to maintain and operate 

its common area amenities, keeping those amenities open to members since the Petition Date. 

 

 7.  Residential Lots Owned – As noted in greater detail below, the Association owned 

approximately 605 lots in the Community, of which approximately 484 of lots were available for 

sale, on the Petition Date.  Since the Petition Date, the Association has been authorized by the 

Court to sell thirteen lots to third parties.15  The Association does not want to own the vast majority 

of these lots because they cause the Association to incur expenses, without deriving any income.  

Any funds received from the lot sales is income to the Association, used to meet its annual 

approved budget, and sales to third-parties should lead to income in the form of payment from 

those new owners of fees, dues and assessments.  

 

B. Liabilities 

 

 The Association was current on all of its secured debts on the Petition Date and it has 

remained current on its secured payment obligations since that time.  The Association is also 

current on all other post-petition debts it has incurred in its ordinary course of business.  

 

 1.  Secured Debts: 

 

  a. Pool Loan - On the Petition Date, the Association owed First Citizens 

$110,283.18 related to substantial upgrades made to the Association’s swimming pool (the “Pool 

                                                 
15 On February 18, 2021, the Association filed a motion seeking authority to sell Lot 60 in the Kinston Section.  The 

objection period for that motion has yet to expire, so no Order has yet been entered on that motion. 
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Loan”), secured by collateral including funds held by the Association in a Pool Reserve Account 

at First Citizens (Acct # xxxxxxx4218).  The Pool Loan claim was oversecured because the funds 

on account exceeded the debt, and on November 12, 2020, the Court entered that certain Consent 

Order by and between the Association and First Citizens to modify the automatic stay and allow 

First Citizens to setoff no more than $91,856.43 from the Pool Reserve Account to fully satisfy its 

claim.  Payoff of the Pool Loan was accomplished on the same date.  As of January 31, 2021, the 

Pool Reserve Account remains open with $3,718.53 in unencumbered funds held on deposit. 

 

  b. John Deere Loan – On the Petition Date, the Association owed John Deere 

Financial $44,497.11.  This is a purchase-money loan secured by four pieces of equipment: a John 

Deere 5075E Cab MFWD Utility Tractor; a Hardee/EVH Mfg Co LR 41142 Broom Mower; a 

John Deere 520M Loader; and a Frontier AP12F Fixed Pallet Fork.  John Deere Financial holds a 

claim in the amount of $34,722.81, as of January 25, 2021.  Since the Petition Date, the Association 

has remained current on its $1,085.10 monthly payments to John Deere Financial under the terms 

of the Loan Contract – Security Agreement dated September 5, 2018.  The Association shall 

continue making these monthly payments, and John Deere Financial shall retain its security 

interest in its collateral until it is fully paid.  

 

  c.  Total Environmental Solutions, Inc. (“TESI”) - TESI provides water supply 

service and public sewage collection for the Community.  TESI acquired its rights in the water and 

sewer system and to provide the services to it, along with related rights, from the Chapter 11 

bankruptcy estate of Johnson Properties, Inc.16 on or about December 19, 2000.  Johnson 

Properties, Inc. had acquired the same rights and related assets by purchase of Mountain Bay 

Utility Company, Inc. from Foxwood Corporation on or about November 15, 1992.  Mountain Bay 

Utility Company, Inc. operated and provided the services pursuant to authorization issued by the 

South Carolina Public Service Commission.  TESI filed a proof of claim (designated as Claim No. 

1 in this Case) in the amount of $103,465.74 for enhancement fees due on lots owned by the 

Association. 

 

 2. Executory Contracts and Leases 

 

  a. TIAA Commercial Finance, Inc. (“TIAA”) Lease - TIAA, a/k/a Sharp 

Business Systems, leases a Sharp mx3050n copier machine to the Association pursuant to a Value 

Lease Agreement dated March 21, 2018.  Payments are in the amount of $182.00 per month, for a 

period of 60 months expiring April 25, 2023.  The balance due on the lease, as of September 15, 

2020, was $6,366.36.  The Association is current in its payments and other obligations under the 

lease.  The Association shall continue to make payments and otherwise perform its obligations 

under the lease in accordance with the terms of the lease. 

 

  b. At Home.net - At Home.net was the web host provider for the Association at 

the filing of this Case.  The Association has since changed to a different service provider.  The 

Association made all payments and fulfilled all obligations due to At Home.net, and the 

                                                 
16 Case No. 99-10437 in the United States Bankruptcy Court for the Middle District of Louisiana.  In the bankruptcy 

case, Johnson Properties, Inc.’s affiliates, including Mountain Bay Estates Utility Company, Inc. and Eastern 

Utilities, Inc., were substantively consolidated to become one with Johnson Properties, Inc. 
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Association is informed and believes that At Home.net is no longer a creditor or party to an 

executory contract in this Case.   

 

  c. AT&T Telephone/U-Verse Services (“AT&T”) - AT&T provides office 

telephone services, facsimile service and internet services to the Association.  The Association is 

current in its payments and obligations to AT&T under its account, and the Association shall 

continue to make payments and perform any other obligations it owes to AT&T in regard to the 

Association’s account in accordance with the terms of the account. 

 

d. DirectTV - DirectTV provides satellite television service to the Association, for 

the restaurant and bar in the clubhouse.  The Association is current in its payments and obligations 

to DirectTV, and the Association shall continue to make payments to DirectTV and to perform 

any other obligations it owes to DirectTV in accordance with the terms of its contract with 

DirectTV. 

 

  e. Harbor Touch - Harbor Touch provides point of sales merchant services to the 

Association.  The Association is current it its payments and obligations to Harbor Touch, and the 

Association shall continue to make payments to Harbor Touch and to perform any other 

obligations it owes under its contract with Harbor Touch in accordance with the terms of the 

contract. 

 

  f. Priority One Security - Priority One Security provides security services to the 

Association, on a renewable 12-month contract, presently to expire on March 31, 2021.  The 

Association is current in its payments and obligations to Priority One Security, and the Association 

shall continue to make payments to Priority One Security and to perform any other obligations it 

owed under the contract in accordance with the terms of the contract. 

 

  g. Oconee County, South Carolina (“Oconee County”) – The Association leases 

certain real property from Oconee County commonly referred to as Mt. Bay Park.  The lease is 

Lease No. DACW21-1-14-2011A, the rent is $1.00 per year, and the lease expires in 2024.  The 

Association is current in its obligations under this lease, and the Association shall continue to 

perform any obligations it owes under the lease. 

 

  h. Verizon - Verizon provides cell phones to the Association under a 24-month 

contract which expires in November 2021.  The Association is current in its payments and other 

obligations to  Verizon, and the Association shall continue to make payments and to perform any 

obligations it owes to Verizon in accordance with the contract. 

 

  i. Community Association Management Services (“CAMS”), successor to 

Southern Community Services, LLC (“SCS”) – CAMS is discussed in further detail below.  The 

Association maintains that it owes no amount to CAMS because CAMS breached and defaulted 

under the terms of the Association Management Agreement entered by the Association and SCS 

as of December 18, 2018.  After the filing of this Case, the Association notified CAMS that its 

services were being terminated effective October 1, 2020.  CAMS asserts that, by the Association’s 

termination of its services, the Association breached the contract, and that CAMS is entitled to 

damages for breach of contract. 
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                       j.  Adjoining Lot Agreements.  The Association has adjoining lot agreements with 

some of the owners, pursuant to which an owner of two adjoining lots is allowed a discounted 

assessment on the “second,” adjoining lot.  These agreements fall into two categories: Full 

Adjoining Lot Agreements, and Partial Adjoining Lot Agreements.   

 

The Full Adjoining Lot Agreements were, upon information and belief, entered by the developer 

of the Community, and provide that the owner of a lot adjoining the owner’s primary lot is fully 

exempted from payment of assessments and dues on the adjoining lot; i.e., the owner is responsible 

for payment of the full assessment amount on the primary lot, but owes no assessment payment on 

the second, adjoining lot.  

 

The Partial Adjoining Lot Agreements provide that the owner of a lot adjoining the owner’s 

primary lot is allowed a partial exemption of the assessment/dues on the adjoining lot, so that the 

owner pays 45% of the full assessment amount for the adjoining lot; i.e., the owner is responsible 

for payment of the full assessment on the primary lot and payment of 45% of the full assessment 

amount on the second, adjoining lot.   

 

Exhibit A to this Disclosure Statement is a list of the adjoining lot agreements currently in effect. 

 

C.  Prepetition Income and Expenses 

 

            The Association’s income and expenses for the two years preceding the Chapter 11 filing 

are provided in the following exhibits attached to this Disclosure Statement: 

 

            Exhibit B - Independent Auditor’s Report for the 12 Months Ended  

                                March 31, 2018, including Financial Statements 

 

            Exhibit C -  Independent Auditor’s Report for the 12 Months Ended 

                                March 31, 2019, including Financial Statements 

 

            Exhibit D – Federal and South Carolina Income Tax Returns for Fiscal  

                                Year Ending March 31, 201917 

 

            Exhibit E – Federal and South Carolina Income Tax Returns for Fiscal  

                                Year Ending March 31, 2020 

 

            Exhibit F – Unaudited Balance Sheet and Statement of Revenues and Expenses 3/1/2020  

                                Through 3/31/2020, Including Year-to-Date (for that fiscal year) 

 

 

 

 

                                                 
17 The page numbers shown at the top of the pages of these tax returns reflects their inclusion in the bankruptcy 

schedules, statement of affairs and other listings and attachments filed by the Association at the commencement of 

this Case, all under ECF 1. 
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D.  Post-Petition Income and Expenses 
 

            The Association files a monthly report with the Court each month during the course of this 

Chapter 11 case, which reports include income, expenses and other financial data for the 

Association for the month covered by the report.  The reports also include an accounts receivable 

(“A/R”) listing and copies of bank statements.  The reports are filed on or about the 20th of the 

calendar month following the end of the month covered by the report.  Due to the length of the 

attachments, the reports are each lengthy.  They are accessible on the Court’s website by the 

electronic case filing system (“ECF”). 

 

            Attached as Exhibit G to this Disclosure Statement is a copy of the monthly report for 

March 2021, without the A/R listing and the bank statements which would add over 100 additional 

pages to the exhibit.  The omitted A/R listing and the bank statements are available as part of the 

monthly report. 

 

            The April 2021 monthly report is not yet due, and has not been completed, as of the date 

of the filing of this Disclosure Statement.  It will be filed on or about May 20, 2021. 

 

            As shown by the monthly reports, the Association has paid all of its post-petition operating 

expenses and the payments due to its secured and lease creditors during this Case.  

 

 

E.  2021/2022 Budget 
 

            Attached as Exhibit H is the 2021/2022 Budget for the Association.  It also serves as 

projections of the Association’s operations in Fiscal Year April 1, 2021 –March 31, 2022. 

 

                                           F.  List of Owners of Outparcel Property 
 

            The properties in the Leland, Fontana, Bellhaven, Chapin, Dellwood, Granby and 

Woodcrest Sections (collectively, the “Outparcel Property”) were to be developed as part of the 

Community, but the developer never constructed or installed roads and infrastructure for these 

sections.  The Association provides no services to the Outparcel Property, and charges no 

assessments to the owners of the Outparcel Property.  The Outparcel Property owners are listed in 

Exhibit I to this Disclosure Statement.  The Association is informed and believes that the list in 

Exhibit I is a correct listing.  It is based on the tax records and recorded deeds in Oconee County, 

South Carolina. 

 

G.  Liquidation Analysis 
 

            Pursuant to 11 U.S.C. § 1129(a)(7) (commonly referred to as the “Best Interests Test”), 

creditors must receive payment or value under a Chapter 11 plan that is not less than the payment 

or value they would receive if the case were liquidated under Chapter 7 of the Bankruptcy Code.  

In this Case, the Association is informed and believes that this requirement is met by the Plan. 
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            The Plan provides for the full payment of all allowed claims against the Association and 

its Estate.  The Association’s income and expenses support its ability to make full payment, as do 

its unencumbered assets.  Accordingly, the Best Interests Test requirement is satisfied. 

              

V.  PROPOSED PLAN OF REORGANIZATION 

 

A.   Preface.  In reviewing the Plan, the reader should understand what is meant by 

“impairment”.  An “impaired” class of creditors shall mean a class of claims given under the Plan 

less than the full amount of the filed and approved individual claims in the class, or a class of 

claims as to which contract rights are modified or compromised by the Plan.  An “unimpaired” 

class shall mean a class of claims whose rights are not affected under the Plan, or which is entitled 

to and will receive under the Plan full satisfaction of its filed and approved claims as required by 

the Bankruptcy Code.  A class of claims shall not be deemed to be impaired, however, solely by 

virtue of any Court-approved rejection of an executory contract or lease; for any creditor whose 

executory contract or lease has been rejected under 11 U.S.C. § 365, the Plan’s treatment of the 

claim (if any) resulting from the rejection will determine whether or not the class is impaired. 

B.   Overview of Plan Provisions.  The Plan provides for the payment of the Association’s 

creditors.  It also includes provisions for the clarification and statement of how the Association 

will, for its part, apply and enforce certain recorded restrictions regarding the use of property in 

the Community (but not changing or limiting the rights of property owners, in their individual 

capacities, to seek or oppose application or enforcement of recorded restrictions), confirming the 

settlement of issues relating to property currently owned by Oconee County, and to formalize the 

treatment of the Outparcel Property which has not been developed with roadways or infrastructure, 

and which has been treated for many years as not included in the Community. The Association 

Board believes that this Plan is in the best interest of the Association and its Estate. 

Unlike most Chapter 11 cases, this case does not involve substantial creditor claims and 

the need to significantly restructure payment obligations, or the need to sell substantial portions of 

the assets of the Estate.  Instead, the Association filed this case primarily to avoid the ruinous 

prospect of multiple litigations of issues - with substantial never-ending legal expense and 

substantial impacts on its receipt of assessments from lot owners - over membership and 

assessments, which needed to be decided for the Association to properly perform its 

responsibilities for the Community.  The Association also hoped to address and resolve other issues 

affecting its operation.   

Much of what the Association needed to address for its ability to continue operating and 

performing its responsibilities, now and prospectively, has been accomplished by and through the 

Adversary Proceeding.  The judgments entered in the Adversary Proceeding already have 

determined Association membership and assessment matters for approximately 97% of the lot 

owners in the Community, and the completion of the Adversary Proceeding will determine those 

matters as to the other 3% as to whom determinations have not yet been made.  Accordingly, the 

provisions of the Plan do not include the issues and matters addressed in the Adversary Proceeding.  

The issues and matters addressed in the Adversary Proceeding have been or will be determined in 

the Adversary Proceeding, not in or by the Plan. 

The Association initially contemplated that the Plan would also address certain operational 
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issues by the adoption of new bylaws; however, some lot owners objected and argued that 

amendment of the Bylaws can be made only under and pursuant to the amendment provisions in 

the Bylaws, i.e., not by confirmation of a Chapter 11 plan of reorganization.  The Association now 

agrees.  The Plan does not adopt or make amendments to the Bylaws.  The Association Board 

believes that amendments and/or new bylaws would improve the Association’s operation; 

however, the amendment of the Bylaws, or the adoption of new bylaws, is not necessary for the 

Association to operate and perform its duties, and not necessary for the Association’s Chapter 11 

reorganization.  Therefore, any proposed amendments to the Bylaws, or new bylaws, will be made 

under and pursuant to the amendment provisions of the existing Bylaws, separate from the Plan.   

In summary, the Plan provides for the following: 

1.    The payment of creditors for their allowed claims, as set forth in Sections 2.7 through 

2.12 of the Plan.     

2.     Any proposed amendment of the Bylaws or new bylaws will be presented for approval 

and adoption independent of the Plan (not by or through the Plan), in accordance with the 

provisions for amendment in the existing Bylaws.  See Section 2.3 of the Plan.  

3.    The statement of how the Association will apply and enforce provisions in certain 

restrictions on the use of property in the Community, as stated hereinbelow.  For clarity, it must 

be noted that the Plan does not purport to amend or alter recorded restrictions, or to alter 

or affect the rights of lot owners, acting in their individual capacities, to enforce or oppose 

enforcement of the restrictions on the use of property.  See Section 2.4 of the Plan. 

4.    Formalize the treatment that has existed for many years between the Association and 

owners of property in the Leland, Fontana, Bellhaven, Chapin, Dellwood, Granby and Woodcrest 

Sections (the “Outparcel Property”), which the developer originally intended to include in the 

Community, but which sections were never developed with roads or infrastructure.  The provisions 

regarding the Outparcel Property are that (a) the Association shall not seek to enforce, and releases, 

any right it has or may have to charge and/or collect assessments on account of the Outparcel 

Property, and (b) the owners of the Outparcel Property shall not have and release any right they 

have or may have to use Association amenities (on account of their Outparcel Property) or seek to 

compel services to the Outparcel Property by the Association. As stated, these provisions formalize 

the treatment between the Association and the Outparcel Property owners that has existed for many 

years.   The Association provides no services to this property, and has not in many years (probably 

never), and the Association has not charged assessments to the owners of the Outparcel Property 

for many years. The Association is informed and believes that it would not be able to legally 

compel the owners of the Outparcel Property to pay assessments to the Association, and that, 

likewise, the owners of the Outparcel Property would not be able to legally compel the Association 

to provide services to the Outparcel Property.  See Section 2.5 of the Plan. 

5.     The exception of lots owned by the Oconee County FLC from the payment of dues or 

assessments during such ownership, with the exception terminating immediately upon the transfer 

of ownership to a person or entity other than the Oconee County FLC or a related government 

entity, such that the successor owner will be responsible for payment of assessments and dues like 

other members of the Association.   See Section 2.6 of the Plan. 
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           C.   The Plan Does Not Provide for the Amendment of the Association Bylaws.   The 

Plan has been amended from its initial version to delete the approval of new bylaws as part of the 

Plan.  Any proposed amendment of the Bylaws or new bylaws will be presented for 

approval and adoption independent of the Plan, in accordance with the provisions for 

amendment in the existing Bylaws.     

            D.  Association Application and Enforcement of Restrictive Covenants on the Use of 

Property.  In regard to existing restrictions of record on the use of property in the Community, 

the Association shall deem the following provisions to be effective upon confirmation of the Plan 

regarding its application and enforcement; these provisions do not and shall not alter or 

abridge the right of any owner in the Community to, in his/her/its own capacity, seek or 

oppose enforcement of the use restrictions of record.  The Association deems the following 

provisions to be in effect for its application and enforcement of the use restrictions: 

            1.    Section M.  For the property in Section M, the Association: 

                  a.  The Association will not enforce restrictions prohibiting 

manufactured/mobile homes, modular homes (prefabricated homes) and “stick built” homes (site 

constructed), provided that (i) they are no less than 300 square feet and no more than 2,000 square 

feet of interior floor space, (ii) the lot owner obtains a building permit or a mobile home permit 

before constructing or adding a home or dwelling structure to the property, and (iii) the buildings 

to be added to the property have been approved by the Architectural Control Committee. 

           2.  Hatteras I Section.  For the property in the Hatteras I Section: 

                 a.       The Association will not enforce restrictions prohibiting the construction 

or installation of homes, other than mobile homes or manufactured homes, in the Hatteras I 

Section. 

                 b.    The Association will not enforce restrictions prohibiting permanent 

residences.  

                 c.       The Association will allow a variance for structures existing as of the date 

of the filing of the Plan, i.e., they are “grandfathered in.” 

           3.   Kinston Section.  For property in the Kinston Section:  

                 a.    The Association will not enforce restrictions prohibiting permanent 

residences. 

                 b.      The Association will not enforce restrictions prohibiting residences which 

are single-family only homes, which may be an RV, a “stick-built” home (site constructed), or a 

“tiny home” (small unit home). 

                 c.       The Association will not enforce restrictions prohibiting lot owners from 

placing and using tents on their lots, provided that such placement and use are only for a maximum 

of fourteen (14) days at a time. 

Case 20-02092-hb    Doc 276    Filed 05/03/21    Entered 05/03/21 16:35:52    Desc Main
Document      Page 29 of 37



23 

 

                d.       The Association will not enforce restrictions requiring setbacks on the lots 

of 20-5-5 feet, provided that the setbacks are not less than 10-5-5 feet. 

                e.       The Association shall allow a variance for structures existing as of the date 

of the filing of the Plan, i.e., they are “grandfathered in,” provided that the structure has a setback 

of not less than 10-5-5 feet. 

           4.     Aaron, Homestead, Tidewater, Sherando and Hatteras II Sections.   For 

property in the Aaron, Homestead, Tidewater, Sherando and Hatteras II Sections: 

               a.  The Association will not enforce restrictions prohibiting modular 

(prefabricated) homes. 

      NOTE:  The Association has addressed restrictions and provisions of record relating 

to membership in the Association, member voting rights and assessments on property in the 

Community in the Adversary Proceeding.  Those matters have been, or will be, exclusively decided 

in the Adversary Proceeding.  The Plan does not propose to, and shall not, alter the judgments 

entered in the Adversary Proceeding, or any consensual resolutions filed in it.   

            E.    Treatment of Leland, Fontana, Bellhaven, Chapin, Dellwood, Granby and 

Woodcrest Sections and Mutual Release of Rights.  The properties in the Leland, Fontana, 

Bellhaven, Chapin, Dellwood, Granby and Woodcrest sections, the Outparcel Property, were to be 

developed as part of the Foxwood Hills Community, but the developer never constructed or 

installed roads and infrastructure for these sections.  The Association provides no services to these 

sections.  It is hereby provided that (a) the Association shall not seek to enforce, and releases, any 

right it has or may have to charge and/or collect assessments on account of the Outparcel Property, 

and (b) the owners of the Outparcel Property shall not have and release any right they have or may 

have to (i) use Association amenities or (ii) seek to compel services to the Outparcel Property by 

the Association.  

The Association provides no services to this property, and has not in many years (probably 

never), and the Association has not charged assessments to the owners of the Outparcel Property 

for many years. This provision formalizes that treatment between the Association and the 

Outparcel Property owners that has existed for many years.  The Association is informed and 

believes that it would not be able to legally compel the owners of the Outparcel Property to pay 

assessments to the Association, and that, likewise, the owners of the Outparcel Property would not 

be able to legally compel the Association to provide services to the Outparcel Property. 

F.   Exception For Property Owned by the Oconee County FLC.  The lots owned by 

the Oconee County FLC are, and shall be, excepted from the payment of dues or assessments 

during such ownership, with the exception terminating immediately upon the transfer of ownership 

to a person or entity other than the Oconee County FLC or a related government entity, such that 

the successor owner will be responsible for payment of assessments and dues like other members 

of the Association. Oconee County FLC shall not be a member of the Association on account of 

the lots it owns; however, successor owners of lots owned by Oconee County FLC in the 

Community shall be deemed members of the Association upon transfer of title to them.  Oconee 

County FLC comprises Class 1 under the Plan.  Because the Plan modifies potential membership 
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rights Oconee County FLC may have in relation to the Association, Class 1 is impaired under the 

Plan. 

            G.   Provisions for Payment of Creditors.  As set forth in the following sections, the Plan 

provides for the full payment of all allowed claims or as may be agreed by the Association and the 

creditor. 

            H.   Payment of Administrative Priority Claims.   Pursuant to 11 U.S.C. § 1129(a)(9)(A), 

allowed claims entitled to administrative priority pursuant to 11 U.S.C. §§ 503(b) and 507(a)(2) 

must be paid upon the effective date of the Plan, or upon authorization by the Court, unless the 

administrative priority claimants agree to accept a different treatment of their claims.  The 

administrative priority claims will be paid by the Association in accordance with these 

requirements.  Due to the requirements for payment of allowed administrative priority claims, 

administrative priority claims are not impaired and they are not designated as a class under this 

Plan. 

            I.    Payment Provisions Regarding Secured Claims.  The Association has two secured 

creditors at this time, John Deere Financial and Total Environmental Solutions, Inc. (“TESI”).  At 

the filing of this Case, First Citizens Bank & Trust Company was also a secured creditor, but it 

has since been paid in full.   

 1.  John Deere Financial comprises Class 2 under the Plan.  It holds a claim in the 

amount of $34,722.81 as of January 25, 2021 secured by four items of equipment: a John Deere 

5075E Cab MFWD Utility Tractor; a Hardee/EVH Mfg Co LR 41142 Broom Mower; a John Deere 

520M Loader; and a Frontier AP12F Fixed Pallet Fork.  The Association is current in its 

obligations to John Deere Financial under the terms of the Loan Contract – Security Agreement 

dated September 5, 2018.  This class is unimpaired.  The Association shall continue making 

payments under the Loan Contract – Security Agreement in the amount of $1,085.10 per month 

and perform its obligations pursuant to the contract.  John Deere Financial shall retain its security 

interest in its collateral until it is fully paid. 

2.  Total Environmental Solutions Inc. comprises Class 3 under the Plan.  TESI 

provides water supply service and public sewage collection for the Community.  TESI acquired its 

rights in the water and sewer system and to provide the services to it, along with related rights, 

from the Chapter 11 bankruptcy estate of Johnson Properties, Inc.18 on or about December 19, 

2000.  Johnson Properties, Inc. had acquired the same rights and related assets by purchase of 

Mountain Bay Utility Company, Inc. from Foxwood Corporation on or about November 15, 1992.  

Mountain Bay Utility Company, Inc. operated and provided the services pursuant to authorization 

issued by the South Carolina Public Service Commission.  TESI filed a proof of claim (designated 

as Claim No. 1 in this Case) in the amount of $103,465.74 for enhancement fees due on lots owned 

by the Association. 

Enhancement fees are fees charged to lots for which service has not been provided.  They 

are deemed to be a cost of the infrastructure installed.  TESI’s claim indicates that it is an unsecured 

                                                 
18 Case No. 99-10437 in the United States Bankruptcy Court for the Middle District of Louisiana.  In the bankruptcy 

case, Johnson Properties, Inc.’s affiliates, including Mountain Bay Estates Utility Company, Inc. and Eastern 

Utilities, Inc., were substantively consolidated to become one with Johnson Properties, Inc. 
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claim, but it also states that the “Unpaid fees must be paid at time of sale before transfer.”  

Accordingly, to the extent that the unpaid fees must be paid upon the sale of the lot on which they 

are charged, it appears that TESI asserts a lien on the lots.  Therefore, TESI is deemed to hold a 

secured claim. 

Class 3 is impaired.  The amount and validity of the TESI claim, as an allowable claim 

against the Estate, has not yet been determined, and the Association reserves its right to challenge 

all or a portion of the allowability of the claim.  The following shall apply for TESI’s allowed 

claim: 

            1.     TESI’s claim will be paid from the sale proceeds of the lots against which the 

enhancement fees are due, when such lots are sold by the Association.  The sale proceeds of a lot 

will be used to pay the TESI fees charged against that lot, but not fees charged against other lots.   

            2.       It is uncertain when the lots will be sold, or even if the Association will receive offers 

to purchase the lots.  The Association will advise TESI of any written offer to purchase a lot which 

is subject to TESI’s lien for unpaid enhancement fees, within ten (10) days of receipt of the written 

offer, unless such offer is withdrawn by the offeror prior to such notice.   

            3.     The Association shall not be liable to TESI for payment of the enhancement fees (or 

related charges) other than the payment of sale proceeds from the lots on which the enhancement 

fees are due.   

            4.       When any lot for which enhancement fees are owed to TESI is sold, TESI will receive 

(a) one-half of the net sale proceeds of the lot (“net” meaning sale proceeds after payment of any 

ad valorem taxes due on the lot, any realtor’s commission on the sale, and customary costs of sale 

for sellers of lots), (b) up to the amount of the enhancement fees due to TESI for such lot, but (c) 

not to exceed three years of enhancement fees for the lot, (d) in satisfaction and release of TESI’s 

lien on the lot. 

            5.       The Association has no obligation to TESI to pay the ad valorem taxes due on any 

of the lots, and if lots are sold at tax sale, the Association shall have no liability to TESI from such 

sale. 

            6.       As a condition to payment of sale proceeds, TESI shall repair any damage done by 

it to the Association’s roads to serviceable condition within ninety (90) days of the damage.  This 

damage typically may occur in connection with TESI’s repair of broken pipes.  TESI will repair 

the road back to its condition existing prior to the damage done, which includes replacing asphalt 

on roads that are paved.  If damage caused by TESI to the Association’s roads has not been repaired 

as of the closing of a sale of a lot(s) for which enhancement fees are due to TESI, the portion of 

the sale proceeds otherwise due to TESI for its lien on the lot will not be paid to TESI until the 

damage is repaired. 

  J.      Plan Treatment of Executory Contracts and Leases.   

1.    TIAA Commercial Finance, Inc. (“TIAA”) Lease comprises Class 4 under the 

Plan.  TIAA, a/k/a Sharp Business Systems, leases a Sharp mx3050n copier machine to the 

Association pursuant to a Value Lease Agreement dated March 21, 2018.  Payments are in the 
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amount of $182.00 per month, for a period of 60 months expiring April 25, 2023.  The balance 

due on the lease, as of September 15, 2020, was $6,366.36.  The Association is current in its 

payments and other obligations under the lease.  The Association shall continue to make payments 

and otherwise perform its obligations under the lease in accordance with the terms of the lease.  

Class 4 is unimpaired. 

2.   At Home.net.  At Home.net was the web host provider for the Association at the 

commencement of this Case.  However, the Association has since changed to another web host 

provider.  The Association made all payments due to At Home.net, and is informed and believes 

that it owes no amount or obligations to At Home.net.  At Home.net was previously listed as an 

unimpaired creditor class.  It is not deleted as a class. 

               3.  AT&T Telephone/U-Verse Services (“AT&T”) comprises Class 5 under the Plan.  

AT&T provides office telephone services, facsimile service and internet services to the 

Association.  The Association is current in its payments and obligations to AT&T under its 

account, and the Association shall continue to make payments and perform any other obligations 

it owes to AT&T in regard to the Association’s account in accordance with the terms of the 

account.  Class 5 is unimpaired. 

                 4.  DirectTV comprises Class 6 under the Plan.  DirectTV provides satellite television 

service to the Association, for the restaurant and bar in the clubhouse.  The Association is current 

in its payments and obligations to DirectTV, and the Association shall continue to make payments 

to DirectTV and to perform any other obligations it owes to DirectTV in accordance with the terms 

of its contract with DirectTV.  Class 6 is unimpaired. 

                 5.  Harbor Touch comprises Class 7 under the Plan.  Harbor Touch provides point of 

sales merchant services to the Association.  The Association is current it its payments and 

obligations to Harbor Touch, and the Association shall continue to make payments to Harbor 

Touch and to perform any other obligations it owes under its contract with Harbor Touch in 

accordance with the terms of the contract.  Class 7 is unimpaired. 

                 6.  Priority One Security comprises Class 8 under the Plan.  Priority One Security 

provides security services to the Association, on a renewable 12-month contract, presently to 

expire on March 31, 2021.  The Association is current in its payments and obligations to Priority 

One Security, and the Association shall continue to make payments to Priority One Security and 

to perform any other obligations it owed under the contract in accordance with the terms of the 

contract.  Class 8 is unimpaired. 

                   7.  Oconee County, South Carolina (“Oconee County”) comprises Class 9 under 

the Plan for property the Association leases from Oconee County.  The leased property is 

commonly known as the Mt. Bay Park, the lease is Lease No. DACW21-1-14-2011A, the rent is 

$1.00 per year, and the lease expires in 2024.  The Association is current in its obligations under 

this lease, and the Association shall continue to perform any obligations it owes under the lease.  

Class 9 is unimpaired. 

                  8.  Verizon comprises Class 10 under the Plan.  Verizon provides cell phones to the 

Association under a 24-month contract which expires in November 2021.  The Association is 
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current in its payments and other obligations to  Verizon, and the Association shall continue to 

make payments and to perform any obligations it owes to Verizon in accordance with the contract.  

Class 10 is unimpaired. 

                   9.  Community Association Management Services (“CAMS”), successor to 

Southern Community Services, LLC (“SCS”) does not comprise a class, but is a claimant under 

Class 12 for non-priority unsecured creditors.  CAMS provided financial management services to 

the Association under an Association Management Agreement entered by the Association and SCS 

as of December 18, 2018.  The term of the Association Management Agreement was to expire on 

January 31, 2022.  The Association asserts that CAMS breached and defaulted under the contract 

and failed to timely and properly cure its defaults.  CAMS denies it breached or defaulted under 

the contract or failed to cure any defaults if it was in default.  After the filing of this Case, the 

Association notified CAMS that its services were being terminated effective October 1, 2020.  The 

Association maintains that it owes no amount to CAMS because CAMS breached and defaulted 

under the contract.  CAMS asserts that, by the Association’s termination of its services, the 

Association breached the contract, and that CAMS is entitled to damages for breach of contract.  

If CAMS is determined to have an allowed claim, such claim will be a non-priority unsecured 

claim, and it will be paid under the provisions for Class 12.  

                     10.       Existing Adjoining Lot Agreements with Owners in the Community.  The 

property owners in the Community with existing adjoining lot agreements with the Association 

comprise Class 11 of the Plan.  Class 11 is unimpaired.  The adjoining lot agreements are assumed 

under 11 U.S.C. § 365(a) upon entry of the Order confirming this Plan.  The existing adjoining lot 

agreements will remain in effect according to their terms. 

K.   Payment Provisions for Priority Creditors (Excluding Administrative Priority 

Claims).  The Association is informed and believes that, other than administrative priority claims 

(which are to be paid as incurred or allowed), no priority claims exist in this Case.  In the event 

that a priority claim is filed against the Estate and allowed, it will be treated in accordance with 11 

U.S.C. § 1129(a)(9).  The Association will file any objections it asserts to filed priority claims 

within thirty (30) days after confirmation of the Plan. 

L.   Payment Provisions for Non-Priority Unsecured Creditors.  Class 12 of the Plan  

consists of the general non-priority unsecured claims against the Estate.  This class is impaired.  

The creditors in Class 12 will receive full payment within sixty (60) days after the earlier of (a) 

the Effective Date of the Plan, or (b) allowance by the Court, if disputed.  The Association will 

file any objections it asserts to filed claims within forty-five (45) days after Confirmation of the 

Plan. 

M.     Owners of the Outparcel Property.  The owners of the Outparcel Property 

comprise Class 13 under the Plan.  The treatment of these owners is set forth above under 

Section 2.5 of the Plan.  The Association denies that it owes any obligations to the owners of the 

Outparcel Property; however, because the Plan provides for the termination and release of any 

rights the Outparcel Property owners may have to use of the Association’s amenities and to 

compel services by the Association, the Outparcel Property owners are designated as Class 13 

for the possible rights terminated and released under the Plan.  Class 13 is impaired.  Class 13 

will receive treatment pursuant to Section 2.5 of the Plan. 
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   N.   Equity Interests: Member Interests.  The owners of lots in the Community are 

members of the Association.  Members in good standing are thus the equivalent of owners of 

the Association.  The Plan does not change or alter the rights of the members in the Association, 

and thus the member interests remain the same.  The Plan provisions in Section 2.4 are in regard 

to the Association’s application and enforcement of restrictive covenants on the use of property 

in the Community, but the Plan does not alter or abridge the rights of lot owners in the 

Community to enforce or oppose enforcement of use restrictions, in their individual capacities; 

the Plan provisions in Section 2.5 regarding the treatment of the Outparcel Property state terms 

between the Association and the Outparcel Property owners, in accordance with what the 

Association is informed and believes to be the existing legal status of the rights between them, 

but the Plan provisions do not alter or abridge the rights of members in the Association, or in 

their individual capacities as to the Outparcel Property; and the Plan provisions in Sections 2.6 

regarding the lots owned by Oconee County FLC, recognize Oconee County’s senior rights in 

the lots it owns, and do not alter or abridge the rights of members in the Association, or in their 

individual capacities as to the Oconee County FLC lots.  Therefore, the Plan includes one class 

of member interest, which is Class 14.  Because the Plan does not alter the member interests, 

Class 14 is unimpaired.  

     O.   Sales of Lots Owned by the Association Shall Be Made in the Ordinary Course 

of Its Business.   The Association owns hundreds of undeveloped lots in the Community, which 

are not subject to a mortgage or other lien.  Prior to the Chapter 11 filing, the Association sold 

these lots in the ordinary course of business, without notice to members for special authorization.  

Subsequent to the filing of this Chapter 11 case, a procedure was established by the Court for 

notice to creditors and parties in interest, with an order issued to authorize the sale of a lot(s).  

Upon confirmation of the Plan, the sale process will revert to the prepetition sale in the ordinary 

course of business.  The Association shall endeavor to obtain the best sale prices and terms 

reasonably available for the lots; however, notice to members of a proposed sale will not be 

required for undeveloped lots having no special value or significance.    

   P.   Continued Operation by the Board.  The Association’s corporate structure remains 

in place unchanged.  Board members will serve their terms in accordance with the Bylaws.  The 

Board shall be responsible for overseeing the operation of the Association, both through and after 

consummation of the Plan.  All members of the Board shall act in the best interests of the 

Association and its members, in working to consummate the Plan.   

VI.  TAX CONSEQUENCES OF PROPOSED PLAN 

            Although the Association has not yet obtained a specific analysis of potential tax liability, 

the Association is informed and believes that the Plan does not result in adverse tax consequences 

for the Association or its Estate.  The Plan does not provide for the sale of substantial assets, or 

significantly modify or restructure debt obligations.  The Plan provides for full payment of allowed 

claims, so there is no discharge of prepetition debt for concern about potential forgiveness of debt 

tax consequences.  Instead, the Plan provides for a restructuring of the Association’s operations, 

which should not result in the incurrence of a tax liability. 

 

           EACH HOLDER OF A CLAIM OR AN INTEREST IS URGED TO CONSULT 

HIS/HER/ITS OWN TAX ADVISOR WITH RESPECT TO THE EFFECTS OF THE 
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PLAN ON SUCH CLAIMANT OR INTEREST HOLDER, INCLUDING ANY 

APPLICABLE UNITED STATES FEDERAL, STATE, LOCAL OR FOREIGN TAX 

CONSEQUENCES. 

 

            NOTICE IS HEREBY GIVEN, PURSUANT TO UNITED STATES TREASURY 

DEPARTMENT CIRCULAR 230, TO HOLDERS OF CLAIMS OR INTERESTS THAT:  

(A) ANY DISCUSSION OF FEDERAL TAX ISSUES IN THIS DISCLOSURE 

STATEMENT IS NOT INTENDED OR WRITTEN TO BE RELIED UPON, AND 

CANNOT BE RELIED UPON, BY HOLDERS OF CLAIMS OR INTERESTS FOR THE 

PURPOSE OF AVOIDING PENALTIES THAT MAY BE IMPOSED ON SUCH 

HOLDERS UNDER THE INTERNAL REVENUE CODE; (B) SUCH DISCUSSION IS 

BEING USED IN CONNECTION WITH THE PROMOTION OR MARKETING 

(WITHIN THE MEANING OF CIRCULAR 230) BY THE PLAN PROPONENTS (THE 

ASSOCIATION IN THIS CASE); AND (C) HOLDERS OF CLAIMS OR INTERESTS 

SHOULD SEEK ADVICE BASED ON THEIR PARTICULAR CIRCUMSTANCES FROM 

AN INDEPENDENT TAX ADVISOR.  

 

 

VII.  FEASIBILITY OF PROPOSED PLAN 
 

Section 1129(a)(11) of the Bankruptcy Code (11 U.S.C. §101, et seq.) requires that in order 

for a plan to be confirmed, it must be demonstrated that the plan is not likely to be followed by the 

liquidation, or the need for further financial reorganization, of the debtor or any successor of the 

debtor under the plan, unless such liquidation or reorganization is proposed in the plan.  The Plan 

satisfies this requirement. 

The Plan does not provide for the restructuring or modification of payment of substantial 

debt.  The Association owes a small amount of debt in relation to its income from assessments and 

its annual operating budget. The financial issues for the Association have been in regard to its 

ability to collect assessments, and the use of the collected funds in providing services, maintaining 

assets and providing for future needs of the Community.    

The Association’s income from assessments and fees has been and is more than sufficient 

to pay its debt obligations as set forth in the Plan.  During this Case, the Association has paid its 

operating expenses, remained current in its secured, lease and contract obligations, and paid 

substantial legal fees and expenses.  Indeed, the Association fully paid the secured claim of First 

Citizens Bank & Trust Company during this Case, well before the loan maturity date.   

The primary concerns precipitating this case were the rights regarding assessments to lot 

owners in the Community, collection of assessments charged, and elimination, or at least 

significant reduction, of legal expenses caused by lengthy litigation over membership and 

assessment issues.  Although the Association understood that Chapter 11 would involve substantial 

legal expense, the Association determined it best to “bite the bullet” and file the Chapter 11 case, 

with the goal of litigating the issues once and for all, instead of possibly multiple times with 

different groups over a period that might extend many years.  The Chapter 11 filing enabled the 

Association to file the Adversary Proceeding, for a onetime adjudication and determination of the 

membership and assessment issues which would be effective as to all owners in the Community. 
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Were the issues of membership and assessments to continue, or if the state court litigation 

of issues were to continue, then the Association is informed and believes the feasibility of its 

continued operation would be in serious jeopardy.  The prepetition legal expenses alone indicate 

that, if the Association were to have to litigate the issues in state court, potentially multiple times, 

the Association would be unable to continue performing its services, including maintaining the 

roads of the Community.  However, by addressing the problems in this Case, the Association 

believes that it has averted the problems jeopardizing its future ability to properly operate. 

Based upon the outcome of the Adversary Proceeding, issues over the Association’s ability 

to charge and collect assessments and fees have been clarified and impediments eliminated.  The 

Association’s budget is annually approved, with consideration of factors affecting the funding to 

be received from assessments.  With the completion of this Case, the Association believes that its 

legal expenses, will substantially decrease.  The Association should be in much improved position, 

financially and in its operations, following confirmation of the Plan.   

The Plan’s provisions involve no material risk to creditors.  There is a reasonable 

probability that the Plan will be fully consummated by its terms.  Therefore, the Plan satisfies the 

requirement of 11 U.S.C. § 1129(a)(11). 

                                                         VIII.  CONCLUSION 
 

            Readers of this Disclosure Statement are directed to the Plan for specific treatment of their 

particular rights or claims against the Association and/or its Estate.  The Association is informed 

and believes that the provisions in the Plan address the claims against the Estate and the rights and 

interests of the property owners in the Community in a manner which complies with the 

Bankruptcy Code. 

 

 

                                                                /s/ Julio E. Mendoza, Jr.__________ 

                                                                Julio E. Mendoza, Jr., Court ID No. 3365 

                                                                Kyle A. Brannon, Court ID No. 11509 

                                                                NEXSEN PRUET, LLC 

                                                                1230 Main Street, Suite 700 (29201) 

                                                                Post Office Box 2426 

                                                                Columbia, South Carolina 29202 

                                                                Telephone: 803-540-2026 

                                                                                    803-540-2168 

                                                                Email: rmendoza@nexsenpruet.com 

                                                                              kbrannon@nexsenpruet.com 

May 3, 2021 

                                                                Attorneys for Foxwood Hills Property Owners 

                                                                Association, Inc., Debtor-in-Possession 
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